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TO THE MEMORY OF 


WHOSE LIFE WAS ONE LONG UNSELFISH 1CANIFE8TATI0N OF 

LOYB FOR HIS KINDRED, TO WHOSE FOND INDULGENCE 

I AM INDEBTED FOR THE EDUCATIONAL ADYAN- 

TAGBS IT HAS BEEN MY FORTUNE TO 

ENJOY, THIS OFFSPRING OF MY 

MIND IS REYERENTIALLY 

INSCRIBED. 


T?ie noUett invention for the mpport of justice ever produced.— Hn 

LOLUB. 

A trial that hath been wed time out of mind in this nation, and 8eem» 
to Jiave been coeval u)Uh theflret dvU government tTiereo/.— Blackstonb. 

An instUutU>n admirai)U in itaelf, and the best cale%daled for the pres- 
ervation of Uberty and the administratifm of justice, that ever tixu devised 
lyythewitof man.— Hums. 

The law of England has established the trial by judge and jury, in the 
convieUon that His the m4)de best calculated to ascertain the truth, and da 
the greatest amount of justice, in the great majority of cases.— Bkstoam, 

The judgment by jurors is the trae guaranty of individual liberty in 
England, and in every other cofantry in the worlA where man aspire to free- 
dom.— SiIbtbs. (France). 

I deem that the best judicial system, which associates with the principal 
judge assessors, not selected, but chosen by lot ; for, in such matters, ignorance 
which judges by sense is better than science which judges by opinUm.—BEO- 
CABiA. (Italy). 

Not without cause do men require an external guaranty for the cwreet 
decision of qu^Ums of f^t, and maintain that na better guarantee can be 
found than in *'" the agreement of the convictions of a certain number of 
irreproachable and independent men standing above the suspicUm of par^ 
tioZiti/."— Wai/ther. (Germany). 

Springing up under the feudal despotism of the Plantagenets, it has sur- 
vived alike their rule, that of the House of Tudor, and of the House of StuarU 
and now flourishes with dU its original vigor^ under the wisest and mildest 
form of monarchy of which history makes mention ; whUe during the same 
period, transplanted to a different hemisphere, it has struck deep its roots 
into the new strO, and is, perhaps, the most cherished institution of the great- 
est exemplar of free and intelligent government that the world has ever seen, 
—Sedgwick. (America). 


PEEFAOE. 

THE purpose of this treatise is to present — in a form as concise 
as the interest of the subject and a proper regard for accur- 
acy permit— the curious history of the English Jury, an institu- 
tion which, whatever its defects, must still be regarded as a 
fundamental factor in any system of jurisprudence based on the 
common law, and is the object of interested inquiry in countries 
where other systems prevail. The mode of treatment adopted is 
designed to render the work sufficiently accurate for the lawyer 
or the student, and withal sufficiently lucid for the general 
reader. 

The author's claim for consideration is predicated on origi- 
nality in the treatment and presentation of the materials at hand, 
rather than on originality of research ; although in the latter 
respect he has taken pains to familiarize himself with foreign 
authorities not accessible in our own tongue, as well as to resort 
— with a view to verifying the sources whereon the conclusions of 
others are based, and on points affecting the genesis of the jury — 
to obscure records contained in 

" Many a quaint and curious volume of forgotten lore." 

Originally read as an essay before the Academy of Political 
Science of Columbia College while a member thereof, with a 
simultaneous view to its service as a thesis to secure a higher 
academic degree from the College of the City of New York, the 
interest of his subject so grew upon the author, whilst its ramifi- 
cations seemed so uncircumscribable, that at times he felt like 
exclaiming, with Goethe's pupil in magic: 

" Die ich rief . die Geister, 
" Werd' ich nun nicht los." 

Continued investigation and successive revision gradually 
expanded the work into the form in which it is now submitted 
to the public. 

The subject of the treatise is not sufficiently " practical"—*, e. 
readily convertible into current coin of the realm — to have caused 
the hope of mundane emoluments to call it into being. Con- 
ceived, executed and completed as aforesaid, it has been virtually 
a labor of love, and as such the author prefers it to be judged. 

New York, May, 1894. M. A. L. 
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OF THB 

JUET SYSTEM. 


CHAPTEE L 

GENERAL CHARACTERISTICS OP THE JURY. 

The subject we propose to investigate is the historical 
genesis and gradual development of an institution which, 
to-day, is an inseparable element of English jurispru- 
dence and an important factor in the administration of 
justice,* wherever the English or common law, 

'< . . . . the State's collected will, 

O'er thrones and globes elate, 
Sits empress, crowning good, repressing ill.** 

This purpose is not free from diflSculties, for, while 
the nature and functions of the tribunal, as to-day exist- 
ent, are suflSciently well comprehended, still the origin 
of that institution and the successive steps by which it 
was evolved are less clearly understood and subject to 
considerable misconception, as is evinced by the many 
and conflicting theories advanced in explanation thereof. 

1 ** The suhjeot of our next inquiries wiU be the nature and method of 
the trial by Jury, called also the trial per pais, or by the country. . . . 
We are apt to impute the invention of this, and some other pieces of jurid- 
ical polity, to the superior genius of Alfred the Great; to whom, on ao- 
oount of his haying done much, it is usual to attribute everything. • . • 
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It is the object of this treatise to reconcile^ as far as may 
be, these yarions yiews^ to giye to each well sustained 
suggestion its proper weight and effect during the for- 
mative period, and to trace its influence in the produc- 
tion of the result. The method of treatment is, in 
general, chronological; for the English jury is so closely 
interwoven with the historical and political development 
of the English nation, that every component which 
contributed to the formation and completion of the 
latter, had a concomitant effect upon the former; * ac- 
cordingly, the history and features of each foreign factor 
will be described in connection with that period of our 
history at which it first made itself felt. For to the 
jury may be truly applied, what Maine says of law,' that 
it is a matter of growth, the result of the needs of the 
community in which it originated; and an institution — 
as another writer* well observes — which "does not owe 
its existence to any positive law; it is not the creature of 
an Act of Parliament establishing the form and defining 
the functions of the new tribunal. It arose • • . silen t- 
ly and gradually out of the usages of a state of society 
which has forever passed away.** We will, in the first 
place, regard its general aspect and characteristics as 
beheld to-day, and then proceed to consider whether, 
and in what respects, it is resembled by institutions of 

Whereas the truth seems to be that this tribunal was universally estab- 
lished among all the northern nations. ... Its establishment, how- 
ever, and use in this island, of what date soever it be . . . wasalwayB 
so higrhly esteemed and valued by the people, that no conquest, no Chang's 
of government, could ever prevail to abolish it."— Blackstone's Commen- 
taries. bk. III. o. 28. 

> " Jury trial in its modem form is certainly a product of English sociaj 
and political forces."— Prof . Pomeroy, Johns. Cyd., vol. n. art. Jury. 

8 Ancient Law, c. II.; cf . {d., c. V. 

« Forsyth, Trial by Jury (pub. 1852, c. 1, S 1. 
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early days. The body with which we have to deal — in 
the language of an able Scotch jurist* — *' is the institu- 
tion by which disputed facts are to be decided for judi- 
cial purposes in the administration of ciyil or criminal 
justice^ and which is in modem times familiar to us 
under the denomination of trial by jury. • • • The 
etymological derivation of the term is obviously from 
juro, to swear^ whence we find this institution called in 
forensic Latin jurata, and the persons composing it 
jurcUi* . . When the object is inquiry only, this 
tribunal is sometimes called on inquest or inquisition^ 
as in the instance of a grand jury or coroner's inquest; 
but when facts are to be determined by it for judicial 
purposes, it is always styled a jury." 

This board of inquiry, then, is composed of "a body 
of men taken from the community at large, summoned 
to find the truth of disputed facts. Their office is to 
decide upon the effect of evidence and thus inform the 
court truly upon the question at issue, in order that the 
latter may be enabled to pronounce a right judgment. 
But they are not the court iteelf nor do they form part 
of it; and have nothing to do with the sentence which 
follows the delivery of their verdict." ^ While, concern- 
ing the third characteristic element of oar jury, De 
Lolme wrote® that they who have the power to discrimi- 
nate between disputed facts and '^to whom the law has 
thus exclusively delegated the prerogative of deciding 
that a punishment is to be inflicted, — those men with- 

• Maoclaohlan, "Eng, Cycl. m. 24. 

*Ad qiUBStionem fauc^ non respondent judiccB; ad qwsKtionem legis^ non 
respondent juratores.— Co. Litt., 2&6 b. See Broom's Legal Maxims, o. II. S 1« 
' Forsyth, Trial by Jury, c. I. S 2. 
B Const, of Eng., bk. 1, o. XIII. 
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ont whose declaration the ezecatiye and the judicial 
powers are both thus bound down to inaction^ do not 
form among themselves a permanent body, who may 
have had time to study how their power can serve to 
promote their private views or interest; they are men 
selected at once from among the people^ who perhaps 
never were before called to the exercise of such a f unc- 
tion, nor foresee that they ever shall be called to it 
again.'' 

In other words, the jury is the sole judge of the weight 
of evidence adduced and the arbiter of compensation 
for contracts broken or injuries sustained, and is com- 
posed of men selected by lot and "sworn to declare the 
facts of a case as they are delivered from the evidence 
placed before them/' • — its province being to determine 
the truth of facts or the amount of damages in civil, and 
the guilt or innocence of the accused in criminal, cases. 
This province is confined by the following limitations :" 
(1) It is restricted to the consideration of matters 
proved by evidence at the trial;" 

• BouTler, Law Diet. 1. 770. 

10 of. Prof. Robertson, art. Jury^ Bnc. Brit. Xm. 

1 1 The Jury is sworn to try all causes "acoording* to the law and the evi- 
dence."— HUliard, Am. Law, 11. 244. 

Where there is no conflict of evidence, the case is to be decided by the 
court without referencg^ to the Jury. IfitcTielZ v.lTiaiofns, U Mees. & W. 
805; HoZpin v. TMra Ave, B. Co, 8 Jones & S. 175. 

So, where the sole question mooted at trial is the sufficiency of a de> 
f^nse in law: WocunM v. Bauer, 2A N. Y. S. B. 936, affirmed 11 Daly, 833. 

But a nonsuit is not warranted "unless it appears that the plaintiff la 
not entitled to recover, after giving him the benefit of the most favor, 
able view that a Jury would be warranted in taking of the evidence.** 
McNdUy V. PhiBnix Ira, Co. 137 N. Y. 889. 

On the other hand, if "at the close of the cause, a prima facie case be 
established on the part of the plaintiff, and it is undisputed by the de» 
fendant, it has been always usual to direct a verdict for the plaintiff.** 
People V. OooH, 8 N. Y. 76. 
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(2) It is subject to the instractions of the jadge, oon- 
cerning the rales of law applicable;^' 

(3) It is inflnenced by the directions of the judge, as 
to weight, value, and materiality of evidence;" 

(4) It is affected by the selection of the jurors from 
the locality of the action, whence they discharge their 
duties with a certain amount of independent local 
knowledge, whilom ^'counted on, and deemed essential 
to a just consideration of the case." 

Two other qualifications may be added. After the 
rendition of a verdict in a civil case, it is still within the 
power of the trial judge to modify or even annul the 
same, in a proper case; for instance, '^because the verdict 

" *' It iB the duty of the Judge who piesideB at a trial, to determine 
what matters shall be presented to the Jury, or reoelved by the oourt as 
evidenoe. . . . Such eyidenoe as is permitted to be detaUed to a Judge 
or Jury is said to be oompetent; its effect upon the minds of the triers 
depends upon its credibility. Much testimony is admitted as competent, 
which is not credible, and many facts are rejected as incompetent, which 
might have produced belief." Pomeroy, Mun. Law, S 241. 

Similarly, **there maybe . . . witnesses who are competent, that 
is, who may be admitted to be heard; and yet, after being heard, may 
prove not to be credible, or such as the Jury is bound to believe. For 
one excellence of the trial by Jury is, that the Jury are triers of the 
credit of the witnesses, as well as of the truth of the fact" BL Com., 
bk.rv.c.XV. 

It •* The province of a Jury is to settle facts at issue between litigant 
parties, while that of the court is to apply to these [facts] the appropri- 
ate rules of law, and thereby fix the rights of the parties and provide a 
remedy for the injuries complained of." Washburn, Study ft Pr. of 
the Law (6th ed.), p. £47. 

**To keep the facts of the case before the Jury, apart from the false- 
hood and coloring of parties, is the most useful function of the modem 
Judge, whose influence is also considerable as a restraint upon the 
pleader.'^ Grote's Greece, pt. IL o. XLYI. 

" The parts of a Judge in hearing are four: To direct the evidence; to 
moderate length, repetition, or impertinency of speech; to recapitulate, 
select, and collate the material points of that which hath been said; and 
to give the rule, or sentence." Lord Bacon, flssay on Judicature. 
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is for excessive or insuflScient damages, or otherwise con- 
trary to the evidence or contrary to law." " 

Again, in a criminal case, a verdict of conviction, 
even when accompanied by a recommendation of mercy, 
does not control the sentence to be meted out by the pre- 
siding magistrate, who may impose the highest or lowest 
or any intermediate penalty prescribed by law as proper 
for the offense committed. 

How, then, did this institution, whose features as cur- 
rently administered have just been described, originate? 
What are the sources from whence it arose, and the 
forces by which it was developed ? Did it spring forth, 
like Minerva from the brain of Jupiter, ready for action 
and f ally equipped with forensic vesture and legal arm- 
ament, or was its development the result of the gradual 
accretion of successive strata of growth? As stated 
above, various and conflicting theories are advanced to 
answer these queries. 

"Many writers of authority," says Canon Stubbs," 
"have maintained that the entire jury system is indige- 
nous in England,** some deriving it from Celtic tradition 
based on the principles of Boman law, and adopted by 
the Anglo-Saxons and Normans from the people they 
had conquered, others have regarded it as a product of 
that legal genius of the Anglo-Saxons of which Alfred 
is the mythic impersonation," or as derived by that 
nation from the customs of primitive Germany or from 

14 N. Y. Code Civ. Prooed., S 999. And an appeal may he taken from 
the judge's order, grantingr or refusinfr a new trial on such grounds. 

w Const. Hist, of Bug. vol. I. o. XIII. (pp. 65&-e56). 

II " The English jury Is of indigenous growth." Forsjrth, Trial by 
Jury, p. 13. 

17 of. Blackstone, ante, page 1« note 1; Hume, Hist, of England, o. n. 
Dean, British Const., o. I. 
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their intercourse with the Danes. Nor even, when it 
is admitted^' that the system of recognition was intro- 
duced from Normandjy have legal writers agreed as to 
the source from which the Normans themselves derived 
it. One scholar maintains that it was brought by the 
Norsemen from Scandinavia;" another, that it was de- 
rived from the processes of the Canon Law; another, 
that it was developed on Gallic soil from Boman princi- 
ples; another, that it came from Asia through the 
€rusades." An American authority insists that it '^is 
undoubtedly a development of English institutions and 
civilization." ^^ Again, it is suggested that it was bor- 
rowed by the Angles and Saxons from their Slavonic 
neighbors in northern Europe; it has been traced to 
the assises de Jerusalem of Godfrey de Bouillon;** it is 
even claimed to be of divine origin;" and, finally, a 
French scholar *• despairingly exclaims: *^8on origine se 
perd dans la nuit de temps I " 

I'Thig Is theylewof Beeyes (Hi8t.Biiflr. Law, I. 84), and Palflrrave 
(Bng, Com. 1, 243); cf . post, chap. VI. 

1* Judge Cooley remarks: "With much variety of form, modes of 
trial essentially similar to that by Jury prevailed among both the Teu- 
tonic and the Scandinavian nations, from a very remote antiquity." 
Am. Cyd. IX. art. Jury, 

The Scandinavian institutions are described in extenso by Prof. Bepp, in 
his rare Historical Treatise on Trial by Jury, Wager of Law, etc., in 
Scandinavia, copious extracts wherefrom may be found in Forsyth 
(c. n., pp. 16-87), and who concludes that they wereiudictoZ tribunals. 

For historical reasons referred to hereinafter, it seems improbable that 
these institutions in anywise influenced the growth of the English jury, 
unless very remotely through the medium of the Normans; and they or 
any of them certainly never flourished on English soil: hence no great 
consideration is given them in these pages. See post, chap. IT. note 20, 

•• Pomeroy, Mun. Law, S 104. 

•1 of. art. Jwry^ by F. W. Whitridge, Lalor*s Cyd. Polit. Science, 
n. 658. 

<* " . . Their institution being ascribed by Bishop Nicholson to Woden 
himself." Bl.Comm.bk.IILc.XXnL 

«8 Bourgoignon, Memoire sur le Jwry, 
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According to Eobertson,** '* the true answer is, that 
forms of trial resembling the jury system in various par- 
ticulars are to be found in the primitive institutions of 
all [Aryan] nations.** That which comes nearest in 
time and character to trial by jury is the system of 
recognition by sworn inquest, introduced into England 
by the Normans . . . the instrument which the 
lawyers in England ultimately shaped into trial by 
jury.** The name "Eecognition,** Bracton tells us," is 
deduced from the fact that the participants ''acknowl- 
edged" a disseisin or dispossession by their verdict, and 
the inquest itself was "directly derived from the Frank 
capitularies, into which it may have been adopted from 
the fiscal regulations of the Theodosian Code and thus 
own some distant relationship with the Soman jurispru- 
dence.'*" This is the system which, Lord Campbell 
writes,** "in the fifth Norman reign had nearly super- 
seded the simple juridical institutions of our Anglo- 
Saxon ancestors;** while an eminent American jurist, 
after observing that investigation has shown among Nor- 
man legal usages ** traces more closely resembling our 

M Art JurUt EnoyoL Brit. XTII. 

n •*• The Jury cloes not owe its existenoe to any preoonceiyed theory of 
Jurisprudence, but . . . irradually errew out of forms previously ia 
use, and was oomposed of elements lon^r familiar to the people of this 
country." Forsyth, Trial by Jury, p. 6. 

Professor Freeman, in his essay on The Growth of the 'RngH«h Oon-* 
stitutlon (c. I.) comments on the dose and strUdncr likeness between 
the earliest political institutions of the Greek, the Italian, and the Teu- 
ton, cf . the same autho r's Norman Ck>nquest, vol. Y. p. 451. 

SI Bt Leffttma et Conmutudinibm Angliw, 1. 5. 

nstubbs, tupra, dUng Brunner, Schwurgerioht, p. S7; Palffrave, 
Bnff. Com., p. 271. 

» lives of the Chief Justices of Bnirland, vol. L 

M The srreat storehouses for Norman and Anglo-Norman Jurisprudence 
are the compilation oaUed 'Grand Cknutumiar* and the BotuU NormannkBt 


GSNBRAL OHABAOTJSBISTIOS OF THB JUXT. 9 

form of jury trial than anything afforded by the system 
of the Anglo-Saxons, conclades : 

** We regard it, therefore, as certain that all these in- 
flaences contributed to establish this mode of trial in 
England, and to shape it as we know it to exist there. 
Indeed, it was not nntil all of them had had an oppor- 
tunity of completing their work, that we find what we 
should now call a jury." ** 

A due regard for the definiteness of legal phraseology 
calls for some comment on the meaning of Law and 
Fact, terms so frequently employed in the course of this 
work. Law, in its widest sense, is a rule of action; in 
its technical sense, it is a general rule of human action, 
taking cognizance only of external acts, enforced by a 
determinate human authority paramount within a 
state.". Whether the rule so enforced be moral or per- 
nicious, is impertinent to the question. '^ The existence 
of law is one thing, its merit or demerit another."" 

(Ml the former of which the jurisprudence of the Ide of Jeney stiU is 
based; thus in criminal cases an appeal may be taken from the verdict of 
a petit police Jury to the srrand Jury, called the. Grand EnquiU, 

ao Cooley, Am. Cyd. IZ. pp. 721, 7fB. 

SI Cf . Holland, El. of Jurisp. c. II. III. Bishop Hooker (Ecdes. Polity, 
bk. I.) beautifully sasnB : '* Of law there can be no less acknowledered 
than that her seat is the bosom of God, her voice the harmony of the 
world; all things in heaven and earth do her homage, the very least as 
feeling her care, and the greatest as not exempted from her power.'* 

n Austin on Jurisp. (Eng. ed.) 230, note. In accordance with this view, 
the finale of the familiar definition, **commanding what is right and pro- 
hibiting what is wrong,"— laid down by *i;he orthodox Judge Blackstone," 
as Gibbon calls him— is now generally eschewed, as paradoxical per se 
as well as erroneous in fact, **f or though the municipal law may seldom or 
never command what is wrong, yet in ten thousand instances it forbids 
what is light *' (Chase's Blackstone, 9, note 8). Often, too, it commands or 
forbids an act, of which neither right nor wrong is predicable, e. a- the 
imposition of import duties under, and the prohibition of export duties 
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AgsAu, ^' although haman actions are the subject-matter 
abont which law is conversant^ they are not essential to 
its existence; for the rale is the same, whether its appli- 

by, the Federal Constitution. So with sanitary and (generally) polioo 
regulations. 

The whole body of law is either Public or Private. Public Law com- 
prises International and Political or Municipal Law, the latter being the 
iu8 eioUe of the Institutes of Justinian and defined (Kent, Com. pt. IH. 
lect. 80) as **a rule of civil conduct, which is prescribed by the supreme 
power in a state," and regulates the intercourse of such state with its 
people and of the people with one another. American Municipal Law- 
is, as to its object, divisible into Federal and State, and, as to its origin, 
into Common (or *' unwritten ") and Statute (or **written") law. Private 
Law comprises Civil Law, Criminal Law, the Law of Procedure (civil and 
criminal), and Sanitary and Supervisory regulations, now generally 
dassifled under the head of "police power." For the distinction be- 
tween Law and Equity, see poet, chap. V. note IS, chap. VIII. note 12; 
for that between Custonuiry and Enacted law. see Maine, Early Hist, of 
Institutions, lect. XIII. between Prospective and Retrospective (and, 
under the latter head, ex post facto) laws, see Chase's Blackstone, 11, 12;, 
notes i-6. 

The history aiid development of the Common Law are considered in the 
treatise of Judge O. W. Holmes, Jr. ('* On the Common Law "),— also in 
Beeves' very technical but trustworthy History of the English Law, and 
in the first part of Spence's Equitable Jurisdiction of the Court of Chan- 
eery,— and learnedly discussed in the Introduction to Prof. Bigelow's 
**Plaoita Aiiffio-Normannieck, or Cases from William L to Richard I.," cov- 
ering the period 1066-1195. The BotvU CurioB Regis [King's Bench], edited 
by Palgrave, extend from 1185 to 1199. The "State Trials" (edited by Har- 
grave, later by Howell) Include cades, mostly in King's Bench, from 1163 
to 18S0. The Year Books form a continuous record of cases in King's 
Bench, Common Pleas, Exchequer and Assises from 1292 to 1537. At the 
latter date, ofBoial reports ceased in England for more than thi«e 
centuries, and private persons (casually until 178S, thereafter regularly) 
published reports, generally known by the names of their editors. In 
1865, systematic reporting was resumed, the " Law Reports " being pub- 
lished under the supervision of an official Council of Law. In the United 
States, there are usually official reporters for the highest courts, cases in 
the others being generally published by private enterprise, often with 
official sanction. Cf. Soule, Lawyer's Reference Manual; Wallace, The 
Law Reporters. See, generally, the learned paper on the nuiterials of 
English Legal History, by Prof. F. W. Maitland, in Pol. Scl. Quart., vol. 
IV.. pp. 49ft-518, 628-647. 

In this connection a note of Sedgwick (Stat. & Const. Law, c. II.) is 
of interest : " As late as the middle of the Uth century, all the oral pro- 
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cation is called forth or not. • . • The rule con- 
tinues in abstraction and theory^ until an act is done 
on which it can attach. • • • The maxim, ex 
facto oritur jus** mast be understood in this sense; and 
the duty of judicial tribunals, consequently, embraces 
the investigation of doubtful or disputed facts, as well 
as the application of the principles of jurisprudence to 
such as are ascertained."" 

Fact is a term most difficult to define — so much so 
that Mr. Justice Stephen (in the third edition of his 
Digest of the Law of Evidence) abandoned the attempt 
previously made. Webster's definition (ed. 1859) is: 
^'Anything done, or that comes to pass; an act; a deed; 
an effect produced or achieved; an event." Negatively, 
a learned American jurist" suggests that ^'nothing is a 
question of fact which is not a question of the existence, 
reality, truth of something." Anything which is the 

oeedings In open court were In the French tontrue, when by the 96th 
Edward in. 0. XV. (1362). the Bngrlish was introduced. , . . For nearly 
aoo years [from 1362 to the Commonwealth] Bngrlish was the languaire of 
oral discussion, French of the reports, and Latin of the records; French 
also beingr mainly the langruage of the statutes from 1275, till the acces- 
sion of Kichard III. (1483). . . . Nor did the Latin disappear from the 
records till 4 Geo. H. c.26-(1731).** 

See, as to " Bngrlish Le^l History " generally, a learned paper by Prof. 
F. W. MHitland, in Political Science Quarterly, yoL lY. nos. 3 and 4. 

88 A court does not chargre a Jury with matter of law in the abstract, 
but only upon the law as growing out of some supposition of fact: 
Bushell's Case, Vaugrhan 135. 

M Best Ev. (Chamberlayne's ed.), S 1. 

MProf. Thayer, *'Law and Fact" in Jury Trial, 4 Harvard Law 
Bey. 152. 

Of. fientham (Jud. Ev. 49, 50): "The existence of a certain state of 
things is a poeitiye or affirmative fact, the non-existence of it is a 
negative tact. But the only really existing facts are positive ones,— for 
a negative fact is nothing more than the non-existence of a positive 
fact; and the non-existence of a negative fact is equivalent to the exist- 
ence of the correspondent and opposite positive fact." See post, chap. 
XII. note 50, as to what facts are relevant to each other. 
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subject of testimony is "matter of fact," while "matter of 
law " is the general law of the land of which courts take 
judicial cognizance.*' Eyidence is the means or method 
by which a fact under judicial examination may be 
proved or disproved." " Whether there be any evidence, 
is a question for the judge. Whether sufficient evidence, 
is for the jury." " 

In any event, it is clear that the formula of Coke, 
hereinabove quoted,** "was never meant to be taken 
absolutely. • • • It relates to issues of fact, and not 
to the incidental questions that spring up before the 
parties are at issue. The jury has to do with only 
a limited class of questions of fact, namely, questions of 
ultimate fact." " In general, issues of fact, and only 
issues of fact, are to be tried by jury; when they are so 
tried, the jury and not the court are to find the facts,** 
and the court and not the jury is to give the rule of 
law;" the jury are not to refer the evidence to the judge 

M Cf . Best By. (Chamberlayne's ed.) 6, note L 

n 1 Greenl. By. o. I. 

nper BoUer, J., Company of Ca/rpenten y. fioyicarcl, Dou^. 87S. Of 
aiandler y. Boeder, 66 U. S. £4 How. 2S4, 16 L. ed. 688. 

n.Ante^ note 6. It reours Go. Idtt. ]56I>, 286a; 8 Coke 156a» etc. Accord- 
ing to Biener (Bngr. Geschw. L o. 8, 6) this maxim first took shape 
in Bngland in the sixteenth century. In BusheU's case, supra, Vaufirhan, 
Ch. X, refers to it rather depreoatinffly as a *'sing-sonff," decantabum. 

40 Thus in 1612 it was decided to be the office of jarors *to adjudge upon 
their evidence oonceminff matter of ftuit, and thereupon to give their 
yerdict." Littleton's Case, 10 Coke, 66Z>. 

41 Non ett iuaralorQjUB juddeare, was the Judgment in a case (Dyer, 106b) 
decided in 1664. Already in the Year Books many cases occur, through- 
out the Idth and in the 14th century, "in which the need of entering 
special matter [on the record] is pointed out, in order to preyent the 
laymen from passincr on questions of law." See the learned essay on 
** The Jury and its Deyelopment " (by Prof. Jas. B. Thayer) in 6 Haryard 
Law Bey., where such cases are set out at pp. 818-^6. 
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and ask his judgment npon that, but are to find the 
facts which the evidence tends to establish, and may 
only ask the conrt for judgment upon these.'' ^ 

4iI&idtPP.149,lfiO; of. ohap. Zn. note 47. 


CHAPTEB 11. 
THE DIKA8T8 OF GREECE. 

The development of the jury may justly be said to 
measure the march of ciyilization. ''In the early stages 
of society . . . causes are decided by persons of 
station and authority, without reference to any sup- 
posed special qualification on their part; it is only as 
civilization advances and laws become more complicated, 
that the study and application of them assumes the 
form of a distinct profession." * 

Among the Oriental nations, no traces of jury trial 
are discoverable. With the Jews and Phoenicians (who 
may be taken as fair representatives) the administration 
of justice was monopolized by the priests, who were 
judges both of law and fact,* paying but little deference 

1 Best, By. S 83, note. 

* "For all manner of [dvil] trespass, whether It be for ox, tor ass, for 
sheep, for raiment, or for any manner of lost thing which another chal- 
lengeth to be his, the cause of both parties shall come before the Judges; 
and whom the judges ehaU condemn^ he shall pay double unto his neiflii. 
bor.*' Bzodus, XXH. 9. 

The Judges here referred to must not be confounded with Samael and 
his fifteen predecessors (among whom Deborah), who under that appel- 
lation directed the affairs of Palestine at intervals during the fbur and t 
half centuries between the death of Joshua and the reign of SauL Their 
office *'was rather that of the military dictator, raised on an emergency 
to the command of the national forces. What his Judioial functioiv 
could haTC been, seems very doubtful, as all ordinary cases would fSeil 
under the cosruizance of the municipal Judicatures." iin™^«. History 
of the Jews, bk. VI. 

For further particulars oonceming the Judidal system under the 
Jewish theocracy, see the learned treatise on 3foseiisclkst ReeM, by J. D. 
Michaelis (2d ed. 1785). It appears that Judges were generally taken 
from the tribe of Levi, that their persons were sacrosanct, and that 
butchers were debarred from the dispensation of justice, **aB in Bngland« 

u 
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to precedent and deciding each case without much refer- 
ence to any general principles. 

In ancient Egypt^ jastice was administered by a presi- 
dent and thirty associates^ ten being selected by the king 
from each of the three great cities (Heliopolis^ Thebes 
and Memphis) respectively. The pleadings and proceed- 
ings were all in writings no advocates being admitted, 
^^on the gronnd that they darkened the administration 
of the laws," and that by their exclnsion "the clever 
and tricky had no nndue advantage over the simple and 
honest, as they conld not avail themselves of rhetorical 
fionrishes and appeals to the passions." Jndgment was 
pronounced by the president placing an image of Truth, 
suspended from a golden chain round his neck, upon 
the pleadings of the party in whose favor the court had 
decided.* 

"The essence of the trial by jury is the determination 
of questions [of fact] arising in actions at law by a select 
body of persons, who, without holding permanent judi- 

where the laws likewise secluded butchers from serving on the masris- 
traoy of the twelve [<. e., the Jury] because the necessary forbearance 
or compassion for blood or pain may not be expected from them." 
(Vol. in. 6 164.) 

Criminal cases were tried by the elders of the dty at its gate. Tide 
Deut. XXI. 19; Josh. XX. 4; Jerem. XXYI. 10. 

<Diodoru8 Sioulus, cited in Forsyth's Hortensius (Am. ed. 1888) 
pp. 16. 16. 

Thereon seems to be predicated the notion of Sir Thomas More, in whose 
ideal republic advocates find no place. '*They have no lawyers among 
them, for they consider them as a sort of people whose profession it is to 
disguise matters and to wrest the laws; and therefore they think it is 
much better that every man should plead his own cause and trust it to 
the Judge." More*s Utopia, bk. II. (Alden's ed.) p. 88, where we also 
read that '* they have but few laws, and . . . very much condemn 
other nations, whose laws, together with the commentaries on them, 
swell up to so many volumes." 

of. pogt, note IL 
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cial ofiSces^ come from among the people for this pur- 
pose and^ after their work is done, retnm to them. In 
Asia we find nothing of this at any time; and nothing 
of it in history, until the dixdarrjpeov ot Athens." * 

From this body our jury is said to be derived, accord- 
ing to the yiew maintained in a treatise published in 
the 18th century by Dr. Pettingal.* Forsyth* dismisses 
it without much ado as an ^ ^ingenious" theory; but the 
American jurist just quoted^ appears to regard it with 
much favor, and it is approvingly cited as authority and 
summarized by Mr. Will.' According to this theory,* 
the origin of the jury must be sought with the ancients, 
while the accepted rendition of the Greek dexdartu 
(as of the 'Biom.dkiL judices)^ and the conception annexed 
to them, viz : "Presidents of courts," are erroneous; 
for in Athens these functions were performed by the 


4 Cooley, Am. Cy6L« voL IX. art. Jury, 

The learned author would seem in error, however, when be reflraids 
the institution as ^'reffulated if not introduced by Solon." The founda- 
tion was indeed laid by him; but the dikasteries were first popularind 
and made instruments for the oonyiotion of criminals by Kleisthenes* 
while the credit of eztendinff their functions to disputes between man 
and man and providing for their permanency by means of a fixed rate 
of compensation belongs to Pericles. '*The building, afterward so spac- 
ious and stately, was erected on a Solonian foundation, tiiough it was 
not itself Solonian." Grote's Greece, pt. IL o. XXXI., cf . Id., c. Xn. 

i **An enquiry into the use and practice of Juries among the Greeks 
and Bomans," (Loud. 1709) by John Pettingal, D. D« 

• Trial by Jury, c. L nsU at p. 12. 
t Cooley, suprtk 

• Wharton, Law Lex. (5th ed.) p. 616. 

• This view is sustained by one of the greatest of historical authorltiea. 
*^rhe free citizens of Athens and Bome enjoyed, in all criminal cases, 
the invaluable privilege of being tried by their country." Gibbon, 
Borne, c4i. 

It is also maintained by Hermann (PoL Antiq. of Greece), Felton (notes 
to Arist. Caonds), LIddeU and Scott (Gr. Lex.), and other eminent schoiarsL 
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Archons respectively." Hence whenerer ^^dvdpic 
dcxdavcu*^ are addressed by the Greek orators, they are to 
be considered as men whose dnty it was, after hearing 
the witnesses and other eyidence, as also the addresses 
of the advocates," to report their opinion and verdict to 
the presiding Archon — the term being virtually equiva- 
lent to our "gentlemen of the jury.** 

That the direct influence of the Greek — ^through the 
medium of the Boman — on the formation of the British 

10 Thus the tenn ^Judsres' Is applied byKennedj ^tothealx Junior 
archons, to avoid the uncouth title of ^Thesmothetes.' It does not in- 
deed . . . convey a perfect idea of the official duties which thej had 
to discharsre, yet it is by no means inappropriate, seeing* that the most 
important part of them were of a Judicial nature." Orations of Dem., 
n. 48, noU 8. 

11 There were anciently no lawyers in Greece to argue the case, but the 
parties to a suit, or their friends, were wont to plead their own cause. 
**The addresses of orators or parties," Grote tells us, 'formed the 
prominent part of the procedure, and the depositions of witnesses only a 
very subordinate part." And the prejudice of the populape against the 
Sophists was mainly due to the fact, that '*at a time when every dtizen 
pleaded his own cause before the dikastery, they imparted, to those who 
were rich enough to purchase it, a peculiar skiU in the common weap- 
ons, which made them like fencing masters or professional swordsmen 
amidst a society of untrained duellists." (Hist, of Greece, o. XL VI.) 

And again : ** The dikast heard little of the naked facts, the appro- 
priate subjects for his reason— but he was abundantly supplied with the 
plausible falsehoods, calunmles, irrelevant statements and suggestions, 
etc., of the parties"-^here being no Judge to restrict the evidences re- 
strain the pleaders, regulate the trial, and instruct the Jurors. 

^We see in theremaining productions of the Attic orators how much 
there is of plausible deception, departure from the true issue, and ap- 
peals to sympathies, antipathies, and prejudices of every kind, addressed 
to the dikasteries," to whose members, however, continual practice pre- 
sumably imparted considerable skiU in the detection of fallacies. But 
frequently, the historian thinks, it cannot be doubted that "success de- 
pended less upon the intrinsic merits of a case than upon apparent airs 
of innocence and truth telling, dexterity of statement, and good general 
oharacter, of the parties, their witnesses, and the friends who addressed 
the court on their behalf. . • . This is true of Rome as well as of 
Athens." ibid. 

2 
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jnry could at best hare been extremely slight, will ap- 
pear when we consider the effect and fate of the Soman 
dominion oyer Britain; " bnt the deductions drawn in 
reference to the functions and characters of the dikasts 
are plausible, and will be found fully sustained by the 
comprehensive, description of that institution to be 
found in Qrote's ^'History of Qreece,** extracts from 
which are subjoined — presenting in a terse and masterly 
manner the essential elements of the Athenian institu- 
tion/' and graphically contrasting its characteristic 
features with those of the modem tribunal. 

For service as dikasts, during the period best known 
to history, "6000 citizens above thirty years of age were 
annually selected by lot out of the whole number, 600 
from each of the ten tribes: 5000 of these citizens were 
arranged in ten panels or decuries of 500 each, the re- 
maining 1000 being reserved to fill up vacancies in case 
of death or absence among the former. The whole 
6000 took a prescribed oath, couched in very striking 
words; after which every man received a ticket in- 
scribed with his own name as well as with a letter desig- 
nating his decury. • . . Each of these decuries sit- 
ting in judicature was called the Heliaea."" When 

"Post, chap. V. 

i< It should be observed that what is here said of the dikasts, applies 
to Attica and its dependencies only. Thus in Sparta they appear to hare 
been unknown, Judicial and jural functions being merged in the hands 
of the Gerontes. Durlnir the hegemony of Athens, however, suitors 
were wont to be summoned from aU parts of Greece, and compelled to 
submit to the Athenian jurisdiction and methods of trial, (cf. Forsyth, 
Hortensius, c. II.) 

14 Grote's Greece, pt IL c. XXXI. The extracts collated below are 
from c. XLVI. 

Helicea, originally a public place or hall, in which the chief law court 
sat for the trial of state offenses; then, a name applied the court itself. 
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causes (civil or criminal) were ready to be tried, the 
archons determined by lot the decnry, and next the 
court in which it was to officiate — so that the case each 
was to try remained unknown until the time of trial. 

'*The dikasteries provided under the system of Peri- 
cles [467-428 B. C] varied in number of members; we 
never hear of less than 200 members — most generally of 
500 — and sometimes also of 1000, 1500, 2000 members 
on important trials." Each man received pay, ... 
after his day's business was over, of three oboli" or half 
a drachma" — i. e. about nine cents, though the pur- 
chasing value was several times that amount. "The 
dikasteries established by Pericles were inaccessible both 
to corruption and intimidation; their number, their 
secret suffrage, and the impossibility of knowing be- 
forehand what individuals would sit in any particular 
cause, prevented both the one and the other. And be- 
sides that, the magnitude of their number, extravagant 
to our ideas of judicial business, . . . served farther 
to render the trial solemn and the verdict imposing on 
the minds of parties and spectators. . • . 

From aXi}« (eonfertus), crowded, thronflred. cf. Felton's edition of Aris- 
tophanes' Clouds, note 86S. 

Here it is further stated that the men constitutinfir these bodies were 
citizens above the age of thirty, called Heliasts, and *'were also members 
of the popular assembly, and thus performed both legrislative and judi- 
cial functions." This suggests an analogy with the Anglo-Saxon tithing 
and frankpledge [post, chap. VI.]. 

IS In such cases the dikastery was formed by the union of several 
deouries. Though each panel (decury) nominally included 500 members, 
they probably seldom aU attended.— Hermann's Pol. Antiq. of Greece, 
P.2&5. 

i« Anciently the Heliastic fee was but one obol: 

"For the first juror's obol I received, 
Tou got a go-cart on the Feast of Zeus.** 

Aristophanes, Clouds, 864, 885. 
It may be noted that as late as 1623 (according to Powell's *' At- 
torney's Academy" published that year) jurors in London received a 
fee of eightpenoe each, and talesman f ourpence only. 
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"Taking the general working of the dikaeteries, we 
shall find that they are nothing but jury trial applied 
on a scale broad^ systematic, unaided, and uncontrolled, 
beyond all other historical experience — and that they 
therefore exhibit in exaggerated proportions both the 
excellences and the defects characteristic of the jury 
system, as compared with decision by trained and pro- 
fessional judges. All the encomiums which it is custom- 
ary to pronoance upon jury trial will be found predi- 
cable of the Athenian dikasteries in a still greater degree; 
all the reproaches which can be addressed on good 
ground to the dikasteries will apply to modern juries 
also, though in a less degree. • . • 

"But in Athens the dikasts judged of the law as well 
as of the fact. The laws were not numerous, and were 
couched in few, for the most part familiar, words. To 
determine how the facts stood, and whether, if the facts 
were undisputed, the law invoked was properly appli- 
cable to them, were parts of the integral question sub- 
mitted to them, and comprehended in their verdict. 
Moreover, each dikastery construed the law for itself 
without being bound to follow the decisions of those 
which had preceded it, except in so far as such analogy 
might really influence the convictions of the members." 
They were free, self -judging persons — unassisted by the 
schooling, but at the same time untrammeled by the 
awe-striking ascendancy, of a professional judge — 
obeying the spontaneous inspirations of their own con- 

11 This is in a measure true of the modem jury, particularly as regrards 
verdicts in cases of tort. Thus, in suits brought to recover damasresfor 
personal injuries, or for breach of promise to marry, one jury will find 
the plaintiff Entitled to thousands of dollars, another— in a case involv- 
ing the same issues— may award the munificent sum of six cents. 
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sciences^ and recognizing no autbority except the laws 
of the city, with which they were familiar. . . . 

''As to the effects of jury trial in diffusing respect to 
the laws and constitution — in giying to eyery citizen a 
personal interest in enforcing the former and maintain- 
ing the latter — in imparting a sentiment of dignity to 
small and poor men, through the discharge of a func- 
tion exalted as well as useful — ^in calling forth the patri- 
otic sympathies, and exercising the mental capacities of 
every indiyidual — all these effects were produced in a 
still higher degree (than by our jury even) by thedikas- 
teries of Athens; from their greater frequency, numbers, 
and spontaneity of mental action, without any profes- 
sional judge, upon whom they could throw the responsi- 
bility of deciding for them. • • • 

''As an organ for judicial purposes, the Athenian 
dikasteries were thus a simple and plenary manifestation 
of jury trial, with its inherent excellences and defects both 
brought out in exaggerated relief. They insured a de- 
cision at once uncorrupt, public-minded, and imposing 
— together with the besfc security which the case admit- 
ted against illegal violences on the part of the rich and 
great. Their extreme publicity — as well as their simple 
and oral procedure, divested of that verbal and ceremo- 
nial technicality which marked the law of Borne even at 
its outset — was no small benefit. And as the verdicts 
of the dikasts, even when wrong, depended upon causes 
of misjudgment common to them with the general body 
of the citizens, so they never appeared to pronounce un- 
justly, nor lost the confidence of their fellow citizens 
generally. But whatever may have been their defects 
as judicial instruments, as a stimulus both to thought 
2 


22 HISTORY OF THE JUBY SYSTEM. 

and speech^ their efficacy was unparalleled, in the cir- 
cumstances of Athenian society. . • . The sus- 
ceptibilities of the Athenian mind, as well as the pre- 
vious practice and expansiye tendencies of democratical 
citizenship [instituted by Solon, about 600 B. C] were 
also essential conditions — and that genuine taste for sit- 
ting in judgment and hearing both sides fairly, which, 
however Aristophanes" may caricature and deride it, 
was alike honorable and useful to the people. . • ." 

The method of setting this legal apparatus in motion 
was as follows:'" "Every one to whose lot it fell to serve as 
juryman received, after taking the oath, a tablet, in- 
scribed with his name and the number of the division 
to which he was to belong during the year. On the 
morning of every court day, recourse was again had to 
lots to decide in which courts the divisions should re- 
spectively sit for that day, and the suits of which they 
should take cognizance, since there were many which 
could be decided only in certain courts. The number 
of these courts of justice is uncertain; most of them, 
however, were in the Agora, and were distinguished by 
numbers and colors. Staves with corresponding marks 
were handed to the jurymen at the entrance of each 
court, as symbols of their judicial power, and at the 
same time tickets, on presenting which, from the time 
of Pericles, they received their fees" from the public 
paymasters. 

"The establishment of these paid dikasteries at Athens 
was thus one of the most important and prolific events 

18 Instances are quoted in Browne, Law and Lawyers in Literature. 
AJBopogL 

i« Hermann, Polit. Antiq. of Greece, p. 265. 
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in all Grecian history. The pay helped to f arnish a 
maintenance for old citizens, past the age of military 
fiervice. Elderly men were the best persons for such a 
aeryice/ and were preferred for judicial purposes both 
at Sparta and, as it seems, in heroic Oreece. Neyer- 
theless, we need not suppose that all the dikasts were 
either old or poor, though a considerable proportion of 
them were so, and though Aristophanes selects these 
qualities as among the most suitable subjects for his 
ridicule. • • . As the fact stands, we may suppose 
that the 6000 Heliasts who filled the dikasteries were 
composed of the middling and poorer citizens indiscrim- 
inately; though there was nothing to prevent the richer, 
if they chose to serve." ** 

More recent investigators, however, value less highly 
the character of the dikasts and take a less roseate view 
of the efficacy of the dikasteries. Thus the learned 
author of "Hortensius the Advocate** thinks that "the 
constitution of the courts of law at Athens was radically 
bad," and quotes Bishop Thirlwall to the eflfect that it 
" introduced uncertainty and confusion into all the rela- 
tions and transactions of private life, and contributed 
more than any other cause to the public disasters, while 
it corrupted the character of the people." The large 
number of dikasts, who "were taken indiscriminately 
from all the classes, so that they included a large pro- 
portion of the lowest," is dwelled upon, as well as "the 
kind of scene that would take place when such a mob 
has to decide important questions affecting the property 
and even lives of individuals." " 

The course of civil procedure seems to have been for 

w Grote's Greece, c. XLVI. 

SI Forsyth^s Hortensius (Am. ed,\ o. 11. pp. 90-3L 
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the plaintiff to call upon a magistrate who had jnrisdio- 
tion of the suhject-matter or cause of action involved, 
and to procure a summons for the appearance of the de- 
fendant, which the latter had usually to mak# within 
five days. Then a preliminary hearing occurred, in 
order to determine whether the plaintiff could make 
out a prima facie case, and on an adjourned day the dep- 
ositions of hoth parties, their witnesses and other 
proofs were submitted to him, not that he might pass 
thereon, but in order to preserve them for the trial be- 
fore a dikastery; for the latter heard no evidence that 
had not been submitted to the magistrate in the pre- 
liminary proceeding, although it might and often did 
require witnesses to appear in person, to certify (under 
dikasterial scrutiny) to the truth of the depositions 
theretofore made. The verdict was given by each 
dikast depositing in one of two urns a bean, pebble, or 
brass ball, indicative of his verdict. ** 

There was thus a proceeding injure and one injudiciOy 
akin to what we shall note hereafter in Boman juris- 
prudence, but divested of the technical details that char- 
acterized the latter." 

^^The Athenians, a people versatile in character and 
gifted with extraordinary quickness of intellect, de- 
lighted in the excitement of forensic contests, but this 
was not the only attraction which rendered the office of 
a dikast or juror acceptable to them. Pericles intro- 
duced the custom of paying each of them for his attend- 
ance, and the demagogue Cleon, whose great object was 
to ingratiate himself with the populace, trebled the 

MId.,pp.8a-84. 

*s cf . post, chap. ni. 
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amount • • • so that the exercise of their jadicial 
functions became, to a large number of the citizens, a 
means of livelihood as well as of amusement." *^ * 

Accordingly Socrates complains that the lower orders 
of the state, rather than enter the maritime seryioe of 
the same, prefer to stay at home and sit as dikasts, and 
breathe the fulsome incense of adulation, in which the 
sophists and other orators indulged, and which pre- 
tended to exalt the humble dikast to the rank of a demi- 
god. ''And a god in some sense he was; for to no earthly 
tribunal lay there an appeal from him; his person was 
irresponsible, his decrees irreyersible; and if ever there 
was a despotism complete in itself, 'pure, unsophisticat- 
ed, dephlegmated, defalcated' despotism, it was that 
of an Athenian court of judicature." ** 

And Aristophanes (in his "Wasps") depicts an amiable 
old gentleman, Philocleon, who ''cannot sleep for think- 
ing of the bench. . . . There, with his staff in his 
hand, and his judicial cloak on his shoulders, his de- 
light is to sit all day earning his three obols, and having 
his ears tickled with the gross flattery by which litigant 
parties in Athens sought to conciliate the favor of the 
judges." The plot of the play turns on the unremitting 
efforts of Bdelycleon to cure his sire of dikastomania.** 

Again, in a small state like Athens, "where the jury 
on each trial bore no inconsiderable proportion to the 
whole number of citizens, many of these who sat as 

t4 Hoitensiiis, p. 26. 
M Jd., p. 28. 

** Id,, pp. 26-ao. Philocleon gives an amusing acoonnt of Ms daily 
experienoes, concluding : 

" Tremblingly the father sues for grace and pardon then. 
As though I were a god to grant forgiveness onto men." 
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dikasts must have been cognizant beforehand of tbe 
facts of the case; and no doubt the yerdict was of fcen 
given, not upon the evidence adduced in court, but on 
the private information which they themselves pos- 
sessed" " — in this respect bearing a striking resemblance 
to the English jury in olden times." 

In criminal trials, inasmuch as '^the coffers of the 
state were replenished by the fines set upon those who 
were convicted, and a large portion of the money thus 
obtained was expended upon public shows and festivals" 
— a disposition having its counterpart, centuries later, 
in Bome with its panes et circenses — " the temptation to 
give an unfavorable verdict was almost irresistible, and 
small was the chance of escape if the accused happened 
tobewealthyl"" 

At all times were they, or many of them, ''swayed by 
party feelings and private animosities," which not only 
influenced their verdict, but also the sentence that it 
was likewise their province to pronounce thereafter. 
Thus the proud reply of Socrates to the inquiry what 
sentence he deserved (according to Plato, in Apologia 
Socratis) : ''If I am to receive my deserts, I ought to 
have the highest honors paid me, and be entertained at 
the public expense in the Prytaneum," so exasperated 
the dikasts that they immediately condemned him to 
death.'* And so the wisest of the Greeks came to 
drink the cup of hemlock. 

We have treated the dikastery thus extensively, be- 
cause it is the first institution known to history which 

tr Id., p. 88. 

<8 Tide ohap. IZ. 

s* Hortensiufl, p. 2T. 

w id.« pp. 81, 3S, Gltinff doero, de Drat. 1. 64. 
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presents chariicteristic features of jury trial," and also 
becanseit was so important a factor in the development 
of Athenian politics.*" It clearly possessed one essential 

ti ••& Stjc««Ti(v — a Judge, or rather a Juror; at least the Athenian 
dikasts, like the Boman faMus^ came nearer tiie latter than the 
-former, the preoldinflr Judge being' *oKpini$." LIddell ft Scott, Greek 
Lexicon. The derivation of the name is from 3^ right; but "as in early 
times right was thought to rest upon usage, the original slgnilloation of 
^um was custom, usage, manner or fashion," and the aucMTOi hence were 
those who determined and declared this. 

tt Thus the dikasts, whose functions were called into action in orloil- 
nal as well as dvil causes, afford a marked instance of steadiness of pur- 
pose, power of discrimination, and fidelity to principle, in the trial of 
the accusation of iBschines against Ktesiphon— f or illegally proposing 
and causing the senate to decree the honor of a public coronation for 
Demosthenes, in recognition of his patriotic services to the state,~on 
which occasion the orator deliyered his famous oration De Gorona. "It 
was manifest that Ktesiphon was but the nominal defendant; the real 
object of attack was Demosthenes, his whole policy and administration. 
... A Jury (of not less than Hve hundred) was impanelled by the 
archon." Kennedy's Demosthenes, voL II. p. 6. 

It may be noticed that, under the Athenian law, this indictment was 
allowed to lie dormant for seven years by the prosecutor, the accused 
meanwhile making no effort to cause the former either to drop it or 
bring it on for trial, which finally took place 880 B. G. **The indictment 
now preferred by .ASschtnes against Ktesiphon only procured for Demos- 
thenes a new triumph. When the suffrages of the dikasts were counted, 
JSschines did not obtain as mudi as one fifth. He became liable, there- 
fore, to the customary fine of 1000 drachmss," incurred under the stand- 
ing regulation of Attic Law, rather than pay which he went into exile, 
whence he never returned. Orote's Greece, c. XG V. 

Both as illustrative of the manner in which statutes were then drawn, 
and as affording an idea of the nature of the law whose passage was the 
cause of the indictment aforesaid, an extract from that stately document 
is subjoined (Kennedy, IL 49-60): 

"In the archonship of Euthykles, on the twenty-second of Pyanepsion 
In the presidency of the (Eneian tribe, Ktesiphon son of Leosthenes of 
Anaphlystus moved: Whereas Demosthenes son of Demosthenes of 
Pssania'* has performed various meritorious acts of a public nature, 
which are duly enumerated, therefore "the council and people of Athens 
resolve to honor Demosthenes son of Demosthenes of PsBania, with pub- 
lic praise— and to crown him with a golden crown, and to proclaim the 
crown ... at the Dyonisian festivaL" For the terms of the indict- 
ment, see Id., pp. 2&-Ji8. 
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element of the jury — selection of its members from the 
community at large; but on the other hand^ would also 
seem to have exercised judicial functions. Stilly its 
numerical strength seems to preclude it from being con- 
sidered a courts which is a select and limited body; while 
it may plausibly be inferred to haye been the function 
of the presiding magistrate to concentrate the minds of 
that numerous assemblage on the issue^ to draw their 
attention to the legal points involyed and rules of law 
applicable (which^ however simple and non-technical, 
must have been subject to misconception or contrariety 
of opinion), to finally submit the question to their de- 
cision, and to declare and record the judgment or sen- 
tence in accordance with their verdict. If this view " be 
accepted, the quasi-judical functions of the dikasts were 
simply incidental and subordinate to, however insepara- 
bly connected with, their duties as jurors. 

IS It seems to coincide with the opinion of Judge Cooley: "Before pro- 
ceediDgr to hear any case, they [the dikasts] were sworn to discharge 
their duty faithfully. After hearing the case, they gave their votes by 
depositing them in urns or vases, from which the presiding [arohon or 
other] magistrate took them and announced the verdict. In this there 
is much resemblance to the jury of our own day; the principal difference 
being in the large number who sat in each case." Am. CyoL IX. 7181. 


CHAPTER m. 
THE JXJDICE8 OF ROMR 

The judicial procedure of Bome^ though scientifically 
elaborated at an early date, and far more restricted by 
ceremonial forms and addicted to nice technicalities than 
that of the Greeks, "was, to a great extent, derived 
from and formed by that of Athens, We are accus- 
tomed to translate the word ^judex^ by 'judge,' but 
there was no officer or magistrate known to the Bomans 
who discharged precisely the duties which with us be- 
long to the judge; the praetor came nearest to it; but 
jttdex * will be much better translated by the word * jury- 
man.**** This view coincides in a general way with 
that advanced long since by Dr. Pettingal,* who main- 
tained that among the Bomans the judices originally 
never signified judges or presidents of the court, but " a 
body of men quite distinct from the prastor or judex 
qtiestionis,* who corresponded to our judge of the bench 
and was equivalent to the archon, i^ye/Kop dcxd^Tepewu" 

A brief historical and analytical study of Boman ju- 
risprudence is requisite for the proper understanding of 
of the institution under consideration, aside from its in- 
structiveness for the student of law generally. 

1 The term is derived from jus (right, law) and dico (I teU, declare)— 
the ^udices, therefore, being those who determined or laid down the right. 
Thifl corresponds to the deriyation of * dikast,' ante, 

s Gooley, Am. Cyd. IX. art. Jury, 

icf. anto, p. U. 

4The magistrate last mentioned officiated at criminal trials only.— See 
post, page 37. 
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" In Rome/' writes a modem German jurist of emi- 
nence*, 'Uhe administration of justice between man and 
man constituted an attribute of sovereignty, and as such 
was exercised originally by the kings and subsequently 
by the consuls. The sharp demarcation between what 
we distinguish as executive and judicial functions waa 
not a part of Boman civil polity." In course of time, 
it became customary for the consuls to delegate this civil 
jurisdiction to two prsBtors' as their peculiar sphere of 
utility, which designation, however, in nowise excluded 
the latter from participation in affairs of state, nor the 
other prsdtors — or the consuls — ^from the exercise of ju- 
dicial authority. With the acquisition of new provinces, 
additional praetors were appointed to administer justice 
in each, so that at the fall of the republic their number 
was sixteen. 

*' It appears, moreover, as a very ancient institution, 
that the functions of the officiating [recAts sprecAenden] 
magistrate did not comprise the complete control of the 
proceeding from first to last, but were limited to its in- 
itiation and orderly disposition; the proceeding, accord- 
ingly, did not terminate in a final decree or sententia 
[judgment], but in a judicium [verdict], which — de- 
pending on the direction of the magistrate as to what, 
and by whom, questions shall be adjudged — was a de- 
termination either by some standing tribunal or by (one 
or more) judices specially assigned. • . . Hence every 
lawsuit consisted of two successive divisions, the pro- 
sy on Keller, ROmisoher avll-Prooess (6th ed.) 6 1. 
• These were respectively the prasUir wrbanm {qui inter civeB jusdicU), 
and the prwtor peregrinus (qui inter dves et pcregrinos juedicit), id. 9 S 
(p. 6). 
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ceedingt»y«r«'and that in judicio [the former being 
condncted before the magistrate, the latter before a pri- 
vate citizen acting sa judex or arbiter] ; which systematic 
partition constituted the so-called ordo judiciorum prt- 
vcUorum or the ordinary civil procedure.'* * 

The permanent tribunals above referred to were the 
Decemviri (litibus judicandis or Judices Xviri) and the 
CerUumvirL* As * judges' of the second class, the Ju- 
dices privati proper, are mentioned judices, arhitri and 
recuperaioresj of whom the former two (except at a very 
ancient period the arUtri) were never more numerous 

1 Bvery place where the court accordlnir to law and oiutom pronounces 
judgrment, ia termed ju» ; and what is there transacted by or before it» Is 
done in jure. Id,, 9 3, (p. 1^. 

8 Our authority then proceeds to state that yarious exceptions to this 
method of procedure were recognized in the course of time, chiefly in 
cases [vide id. 9 81] of trusts or JIdei commiBaa, questions of manumission 
and emancipation, sruardianship, funereal regulations and testamentary 
dispositions, and some others ** wherein the court would conduct the 
proceeding from first to last without any judicium, and pronounce final 
judgment. This was the so-called extraordincuria eognUio or the proced- 
ure extra ordinem"— which term is also, in another and more compre- 
hensive sense, ai^lied to the court's jurisdiction in granting relief 
analogous to our * Provisional Bemedies.' 

''These exceptions became more and more extended in the first cen- 
turies of the empire, till finally at the end of the third century the old 
system was wholly abrogated, the distinction between jw and judicium 
abolished, and the ordinary merged in the extraordinary procedure/' 
B5m. Giv. Proc, 9 1 (pp. 6, 6). 

• Of the centumvtral court (Judices OoirO, Prof. Morey writes that, 
••although it seems to have existed from very early times down to the 
later empire, very little is definitely known. It was a permanent tribu- 
nal made up of over a hundred members (from 106 to 180) presided over 
by the prsstor, and exercising the same kind of authority as that exer^ 
dsed by the judices. The causes that came under its cognizance were 
probably those more closely related to the old jus eivde, as questions re- 
garding Quiiitarian ownership [as to which see ibid, pp. 74 and 288, 
fflt and certain questions relating to status apd inheritance. The an- 
tiquity of this court is evident from the fact that a spear, the ancient 
symbol of ownership, continued (as Gains declares) to be set up in its 
place of meeting."— OutUnes Soman Law, p. 880 (N. T. 1884). 
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than one^ while, the last class always consisted of a 
larger number, for each case tried by them." 

It is with the *' judex" that we are more particularly 
concerned, and it may here be premised that the term 
yaries in meaning at different periods of Boman history, 
besides designating a variety of ' triers' at any one period. 
In this connection an able American authority," which 
succinctly embodies the results of the most recent re- 
searches, may be advantageously followed. 
. "An important feature of the judicial system of Home 
during the time of the republic and the empire was the 
fact that the pronouncing of judgment was not, as a 
general thing, left to the magistrate, but to private per- 
sons invested by the magistrate with a judicial commis- 
sion to try the case in hand. Such persons were generally 
CBlleijudices. They bore some resemblance to the En- 
glish jurors in being chosen from the non-official class 
of citizens and in dealing more especially with the facts 
of the case. But in Bome there was generally one judex 
only, who was appointed in a civil case and to whom 
was left the whole investigation and decision, after the 
issue had been joined before the magistrate. The per- 
son to whom the case was referred was sometimes called 
an arbiter" when a greater degree of latitude was al- 
io Bttm. Civ. Proc, 6 4 (p. 30). 
" Morey, Outl. Rom. Law, pp. 890, 99L 

19 ** When the Judex was directed to decide according to equity and 
grood conscience, without strict reference to the instructions of the mng- 
ietrsLtet**— viz, in actions bonce fldei (as contradistingruished from the ordi- 
nary actions atricti juris), which were suits of a quasi-equitable character 
and adapted to the enforcement of obligations mutual or reciprocal in 
their nature— ** he was called an arbiter" Pomeroy, Munio. Law, § 108. 
These arbitri must not be confounded with arbitrators {arbttri ex eom- 
prcmi9o), which, in our law, "are judges chosen by the parties to decide 
the matters submitted to them, finally and without appeal." Per Qrier, 
J., Bwrehea v. March, 58 IT. S. 17 How. 344, 16 L. ed. 06. 
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lowed in prononncing the sentence. When several per- 
sons were commissioned to decide a case, they were called 
recuperatares" " Hence (until the reign of Diocletian) 
there prevailed the distinction between those who exer- 
cised jurisdiction {jus dicere) and those who pro- 
nounced judgment {judicium) — which " proceeding in 
judicio was simply a private investigation, conducted by 
the person appointed as judex with a view to ascertain 
whether the claims of the plaintiff were well founded/' ** 
With the judex there was originally always — and subfiie- 
quently, probably at the option of the praetor or the 
judexy upon the suggestion of the parties — ^joined a con- 
silium of '^assessors, who gave legal advice and assist- 
ance to those administering justice/' as the intricacies 
of a case required." 

The form, development, and final extinction of the 
system of judices, in the progress of Boman jurispru- 
dence, may be considered in three stages, and the same 
authority will be followed. ** The most ancient mode 
of procedure . . . was the actio sacramenti . . • 
[which] represents a mock combat followed by a refer- 
ence of the case to arbitration. 

** The feigned quarrel was followed by the interference 
of the magistrate, who called out to both disputants to 

i> As to BeeupercttoreBt of. post, note ZL 

1* Morey, Outl. Rom. Law, 28. 

IB Thus Cioero delivered his oration Pro Quintio— In a suit which con- 
oemed a sporwto prejudiddUi or bail bond— before a single juOex assisted 
by a consilium. 

So Aulus Gellius (Noetes Atticae, XII. 13, refers to the addition of 
' persons learned in the law ' to the panel : 

"Denique vit tanto minuB esset pertcvli ne imperiti judtearent, soUbant 
dUquando iis unus (xiU plures judicii socii jurisperUi ad{fungi, quorum con" 
8040 omnia ogerenL" 

3 
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let go their holds. ... An altercation then ensned 
between the parties as to their respective titles, and each 
challenged the other to stake a sum of money npon the 
truth of his assertion. This stake was called scLcramen- 
turn, from which the action took its name. . . • The 
sum forfeited did not go to the successful party, but to 
the public worship {ad sacra publico). 

" The final step in the process was the reference of 
the disputed question to a private person, called the 
judexy or arbiter. The property in dispute was assigned 
to the temporary possession of one party, who gave 
surety to the other for its restoration in the event of hia 
losing the suit" — herein resembling our action of re- 
plevin. " The judex simply decided as to which of the 
litigants was right in his claim. The part performed 
before the judex was called proceeding injudicio. 

" The execution of the judgment formed no part of 
the actio sacramenti. Neither the magistrate nor the 
judex enforced the claims of the plaintiff." " By the 
law of the XII Tables, " after the defendant had been 
condemned by the judex in a certain amount, he was 
allowed thirty days in which to satisfy the judgment* 
If he failed at the expiration of that time, he was liable 
to the fnanus injectio. That is, he was seized by the 
plaintiff and brought before the magistrate. If he could 
find no surety (vindex) his person wasadjudged (addictus) 
to the plaintiff. He was thrown into chains and con- 
fined in the plaintiff's house for sixty days, during which 
time the amount of his debt was proclaimed on three 
successive market days. On the third occasion, if he 

!• Morey, Outl. Rom. Law. pp. 17-19. 
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obtained no surety^ he might be sold into Blayery, or 
slain, and his body divided among his creditors." " 

The ancient form of ciyil procedure {legis aeiio) was thns 
a judicial wager encouraged by the state to foster arbitra- 
tion between litigants, and enabling the preyailing party 
to enforce the claims adjudged to him. It has been set 
forth at large in these pages, since, in the words of Sir 
Henry Sumner Maine,* the adio sacramenti was "the un- 
doubted parent of all the Boman actions, and consequently 
of most of the civil remedies now in use in the world." " 

The second stage in the development of the Judex oc- 
curred, when the Formulary System, which dispensed 
with the legal fictions and symbolic forms of the early 
procedure, had been substituted for the legis actiones. 
The new system took its name from, and was based on, 
the formula, "which was a legal document drawn up by 
the prsetor after hearing the claims of both parties, 
containing instructions [charges] to the judex as to the 
points at issue, and the mode of deciding the case ac- 
cording to the facts which should be proved. • . . 
The separation of questions of law from questions of 
fact, though not clearly defined in this proceeding, was 
yet involved in it. This distinction was undoubtedly 
an outgrowth from the ancient distinctions between pro- 
ceedings injure and [those] injudicio. With the decay 
of symbolism, the proceeding injure was translated from 
a sacred and technical ceremony into a series of direc- 

" Id,t p. 28, quoting*: **0n the third market day let him be cut into 
pieces ; if any one cut too much or too little, it will not be a crime.*' 
Cf. an intereBting note on the ** Roman Lawof Debtor and Creditor," in 
Grote's Greece, pt. n. app. to c. X I. 

18 Early Hist, of Institutions, p. 252.— ** J^ietio," says the same authority^ 
**i8 i^roperly a term of pleading* and signifies a false averment on the 
I>art of the plaintiff [e. g, Roman citizenship] which the defendant was 
not allowed to traverse." Ancient Law, o. £L 
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tions f onnded npon the legal aspect of the case, and set- 
ting forth the points at issue; while the proceeding injvr- 
dicio came to be an elaborate and caref nl investigation of 
the facts in the case. In this way the formulary system, 
in its application to civil cases^ brought into prominence 
one of the most essential features of the jury system." " 

1* Morey, OutL Rom. Law, pp. 86, 87. 

The author cites Ortolan totheeffeofc that the formulary syBtem was 
'*nothing> but an Ingenious method of oonstituting and directing a Jury 
in oivU cases." The statement of the subject-matter of the controversy 
was termed the dcmonstrotio; plaintiff *s claim was contained in the ffi- 
iemJbio; the praetor's charge to the^udea^ in the ad3fkidicaJti6t or (if pecun- 
iary damages were demanded) in the eofidemnatfo. The exeepMo (which 
plaintiff might meet by a repUeotlo, to be met in turn by a dtiplfeotio). 
presented the case from the standpoint of the defendant. The typical 
names for the parties in the formula were, respectively, Avlui Aoertm 
and Numeriut Negidius. 

A general outline, under the formulary system, of the mode of proced- 
ure in a Boman lawsuit (actio)— by which plaintiff (actor) and defendant 
(reuB) submit the issues of their case to a prsstor or other public func- 
tionary—may here be advantageously appended: 

**These magistrates possessed two kinds of Jurisdiction, the one ordi- 
nary, the other extraordinary. In the former they were the sole Judges 
of the law. "Actions were commenced before them; the parties made 
their allegations or pleadings which were reduced to writing; the issue 
was Joined, or, in other words, the law and facts stated upon one side 
were denied on the other, and the cause was ready for trial. . . . 

"This termination of the allegations of the parties, which the English 
and American procedure calls the Joining of issue, the Boman lawsrera 
denominated the UUs eontegtalUo. After the plaintiff and defendant 
had thus met in a definite issue, the next division of the formula was 
the adjudication, or sending the cause to the judex for decision upon the 
facts and final Judgment [judicium]. . . . 

"The magistrate at this point [i. e. issue Joined] rendered his decision 
isententia'] upon the law (which was necessarily conditional in its charac- 
ter) defining the legal rule applica1>le to the case and showing how, if the 
facts should be established in one way or another, the Judgment should 
be given. All this was done before the evidence was introduced to prove 
the facts. Here the Judicial functions of the magistrate ended, and he 
transmitted the cause to a judex^ agreed upon by the parties or appointed 
by himself, who heard the proofs, decided the facts, and gave a final 
Judgment under the guidance of the rule of law laid down by the n^agis- 
trate. The proceedings before him were similar to those before our 
Juries; witnesses were examined, counsel argued, and a verdict was ren- 
dered." Pom., Munio. Law, §§ 106, 183; vide also Forsyth, c. HI. 
§ 1; Cooley, Am. Cyd. IX. 722. 
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We now proceed to the coiiBideration of the third and 
final stage. The decay of republican institutions and 
the deyelopment of imperialism of necessity also affected 
powerfully the judicial arm of the government. "The 
formulary system of the republic was inconsistent with 
the spirit of the new government. The old system not 
only involved the separation of questions of law and 
questions of fact, but it admitted a body of non-profes- 
sional citizens to a share in the administration of jus- 
tice. This system had been continued in the early Em- 
pire in accordance with the general tendency to preserve 
the constitutional /orfTM [while destroying inch by inch 
the inner life] of the republic. But the revolution of 
Diocletian and Constantine resulted in bringing the ad- 
ministration of justice entirely under the control of the 
emperor and the officers expressly appointed by him. 
This is seen both in the decay of the formulary system 
and in the duties of the pedanei jadices. 

"The formulary system was in harmony with the old 
republican idea that the functions of government 
should be exercised by the citizens, or by the magistrates 
chosen by citizens. . . . This whole procedure, in- 
volving the separation' of jits and judicium and the 
exercise of judicial functions on the part of private citi- 
zens, was overthrown by Diocletian. The. change not 
only grew out of the autocratic tendency of the new 
government; but was in part rendered recessai^ by the 
decay of the public spirit of the citizens, who avoided, 
as irksome, all share in public duties. 

"Hitherto the magistrate might, in exceptional cases, 
assume the entire control of a case, and thus dispense 
with the service of b, judex. It was by ordering the ex- 
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elusive use of this kind of procednrey which was called 
'extraordinary/ that Diocletian abolished the formulary 
system which was involved in the 'ordinary* method of 
procedure. By a constitution of the emperor,"* all offi- 
cers having jurisdiction were instructed to decide all 
questions — even those of fact which had previously been 
referred to the judices. Even the word 'judex' was no 
longer used in the old sense, but was applied to the 
magistate who exercised bothyw* and judicium. 

"In order to relieve the provincial governors from an 
excess of judicial business, Diocletian granted to them 
the right to refer cases of minor importance to subordi- 
nate officers (Judices pedaneiy* — ^probably so termed, be- 
cause sitting, as it were, ad pedes, at the feet of the gov- 
ernors. They "were not judices in the old sense of the 
word, but, according to the opinion of Ortolan, perman- 
ent magistrates entrusted with the special duty of con- 
ducting such cases as the governor might see fit to refer 
to them,'* and this without any separation into jus and 
judicium. "No other view of the character of these 
officers," our authority concludes, "seems consistent 
with the autocratic spirit which permeated the whole 
imperial system." " 

The prevalence of the judex in Roman jurisprudence 
may thus be chronologically tabulated, in three epochs 
or stages: 

I. From the adoption of the XII Tables" (450 B. C.) 
to the lex Abulia and leges Julice (passed about 100 B. 

so And an edict of Constantino. See post, p. 41. 

•» Morey, Outl. Eom. Law, pp. 140-142. 

n These "must be regarded as a oompilation of the customary law of 
Rome, hitherto preserved and administered by the aristocratic or patri- 
cian class. . . . Our knowledge of the law previous to the formation 
of this code is, in great part, a matter of speculation." J(l.,p.25. of. p. 43. 
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G. and 30 B. C. respectively, probably nnder Julius as 
well as Augustus Caesar). This may be designated as the 
formative period, in which the judicial wagers prevailed. 

11. From the Laws mentioned — by which the intro- 
duction of the Formulary System was effected — ^to the 
reign of Diocletian (about 300 A. D). This is the 
period in which the judicium had its fullest sway and 
perfect development. 

m. From Diocletian to the Justinian Code; which 
(533 A. D.) confirmed, and perpetuated for all countries 
whose jurisprudence is based on the civil law, the mer- 
ger of the ordinary in the extraordinary jurisdiction of 
the magistrate, whereby the court decides both the law 
and the facts of a civil case. 

It remains to consider the manner of selection of the 
judex. "The whole number of persons," says Cooley," 
**from whom could be elected the judices of each case 
was as in Athens large, amounting to some thousands; 
but by whom and on what principle they were appointed, 
or how and by whom the smaller number was selected 
for each case, is not certainly known."* There was some- 
times an agreement of the parties as to the judex or ju- 
dices, and there was a method of objecting to judices 
appointed by lot or otherwise, which {recusatio judids) 
answered very exactly to our challenges.*' 

» Am. Cyd. DL art. Jwv% 

>4 With regard to the recuperaJtorea, "it is generally supposed that it 
was not necessary for them to be drawn from the usual Judicial lists, 
from which the iticUees and the arbiters must be selected."— Morey, Outl. 
Bom. Law, p. 390. 

They appear to have been selected by the prrotor, after each party 
had rejected a certain number from the panel [thus bearing some re- 
semblance to our *• struck " jury].- Von Keller, IM5m. Civ. Proc. § 9 (p. 44.) 

Ck)nceming the choice of judices, the same authority states that plain- 
tiff had the right to suggest one from a limited number of persons as a 
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An eminent writer on the law of evidence"* concludeB 
that ^^the principal and characteristic circumstance in 
which the trial by a Boman differed from that of a mod- 
em jury, consisted in this — ^that in the former case nei- 
ther the prsdtor, nor any other officer distinct from the 
jury, presided over the trial proper to determine as to 
the competency of witnesses, the admissibility of evi- 
dence, and to expound the law as connecting the facts 
with the allegations to be proved on the record.'*" 

What has hereinbefore been stated has reference to 
civil suits only. However, the analogy"' between our 
jurors and the judices, whose province it was in criminal 
trials to determine the question of guilt or innocence, is 
in many respects even stronger. While always more 
numerous than the corresponding body with us, there 
was never such an association of lawyers {assessores) with 
the panel, as was frequently the case with their civil 
juror. Another peculiarity they possessed was, that they 
could exercise the prerogative of mercy; just as our 
juries may commend a defendant whom they have tried 
and convicted to the mercy of the court. 

The prosecution of crimes, in the early days of the re- 
public, chiefly took place before the community at large^ 
assembled in its various comitia or tribal assemblies. In 
certain cases, however, such as high treason {crimen 
IcBSCB majestatis) the senate early acquired and continued 

proper judex (judieem ferre adversario) which selection was formally 
confirmed by the praetor. 

Under Au^rustus, a permanent regrister of Jurors (ABmm judicum m- 
Uctorum) was established.— Id. 9 10. 

9» Starkie, Ev., I. 6, note d. 

96 This defect seems, however, to some extent to have been remedied 
by associatinflr a eonsUium of assessors with the jury.— cf . ante^ page 20. 

^"f cf . Forsyth, note to p. 46. 
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to exercise criminal jurisdiction. As the population in- 
creased and crimes multiplied, the prosecuting apparatus 
of the comitia was found cumbersome and impracticable, 
and accordingly ''this inconyenient method of conduct- 
ing criminal trials was superseded by the custom of 
making each particular case subject to a special trial 
{queatio) which was conducted before a select body of 
judices under the direction of a qusdstor, specially com- 
missioned to preside in the given case. 

'' The custom of creating a special commission to try 
each case soon gave way to the organization of severiJ 
permanent tribunals (questiones perpetucB) each haying 
jurisdiction oyer a certain class of crimes. Every crim- 
inal trial was thus conducted before a legal magistrate 
and a body of judices, or, in modem phrase, before a 
judge and jury. These two elements of the criminal 
court were distinct in character and functions. It was 
the duty of the magistrate, who was either a prsdtor or 
an officer called judex questionis, to conduct the trial 
according to the law which applied to the case. It was 
the duty of the jurors, who were private citizens selected 
for the occasion, to decide upon the guilt or innocence 
of the accused according to the evidence." "* 

That the ancient institution was not free from modem 
vices, like jury-fixing, is shown by a passage in Cicero's 
second Letter to Atticus: ^'ffoc tempore Catilinam, com- 
petitorem nostrum^ defendere cogitamus; jvdices httbe- 
mus, quos voluimus, summa accusatoris voluntate.^'*^ 

MMorey, Outl. Bom. Law, pp. 87-88. 

svTranslatioii: At thia time I am thinking of defending* Catiline, my 
rlyal [for the oonsulshipl; I have secured the Jurors that I wanted, with 
the full consent of the prosecutor.— This was P. Clodius Pulcher, who 
had preferred against Catiline an accusation for extortion, alleged to 
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In Rome, as in Greece, the intervention of the jury 
was originally made use of only in state trials, since this 
was the means by which the jealous citizens of those 
democracies could guard against encroachments on the 
rights and liberty of the individual — the application of 
the principle to civil controversies following, by analogy, 
at a much later date. A brief survey of the successive 
Boman laws governing criminal prosecutions may hence 
not prove uninteresting — for the alternate admission 
and exclusion, and the ultimate recognition, of the com- 
mons as an element in this tribunal, vividly illustrate 
the struggle for supremacy between the classes compos- 
ing the community of Home, and in many respects con- 
stitute a historical prototype for the conflicts between 
crown and commons in England many centuries after- 
ward. 

For criminal trials other than capital, the first fixed 
court {questio perpetua) was established in the year 149 
B. C. by the Lex Calpurnia de repetundi, which confined 
the selection of the judices to members of the senatorial 
order; the Lex Sempronia, however (129 B* C.) pre- 
scribed their selection from the knights {equites) alone. 
By the Lex Servilia it was (104 B. C.) enacted that ac- 
cuser and accused should severally propose 100 jtidices, 
and that each might reject 50 from the list of the other, 
so that 100 would remain to try the alleged crime. 
Sulla (80 B. C.) restored the judicium to the senators, 
and established nine permanent courts for the trial of 
as many criminal offenses respectively. But the Lex 

have been practioed while proprsetor in Africa, 67 B. 0. " Clodius, in 
fact, was bribed to give up the cause . . . and Torquatus takingr his 
place, Catiline was acquitted infamiajudicutn." (Prichard & Bernard's 
Select Letters of Cicero, note at p. 100). 
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Aurelia (70 B. C.) vested it in the three orders jointly 
— senators, knights and Tribuni ^Erarii— the last named 
(representatives of the plebs or commons) being the most 
respected plebeians, who acted as treasurers of the tribes 
and collected the arbitrary tax for the payment of the 
troops. The Lex Judiciaria of Caesar abolished this third 
class, but that of Antony restored its functions and, 
moreover, removed the pecuniary qualification thereto- 
fore required, thus extending its membership to the cen- 
turions (or army officers) as representatives of the sol- 
dier element. Augustus added a fourth class — termed 
Ducenarii, who tried the trivia! offenses — ^and Caligula 
a fifth, since by this time (analogous to our own expe- 
rience) the judicium or jury duty had come to be re- 
garded as a burden rather than a privilege, which each 
one sought to carry as little and lightly as possible." 
And the Lex Pompeia de amiitu required that 80 jvr- 
dices be selected by lot for each criminal trial, of which 

so The gradual firrowth, temporary authority, and final decadence of 
the power of the Roman judex are summarized by Gibbon as f oUowb 
**The task of oonveninflr the citizens for the trial of each offender be- 
came more difficult as the citizens and the offenders continually multi- 
plied ; and theready expedient was adopted of delegatingr the Jurisdiction 
of the people to the ordinary ma^rlBtrates, or to extraordinary inquisitors. 
. . By these inquisitors the trial was prepared and directed ; but they 
would only pronounce the sentence of the majority of Judgres, who with 
some truth have been compared to the Engrlish Juries. To dischargee 
this important thougrh burdensome office, an annual list of ancient and 
respectable citizens was formed by the pnetor. After many constitu- 
tional strugTffles, they were chosen in equal numbers from the senate, 
the equestrian order, and the people ; 450 were appointed for single ques- 
tions ; and the various rolls or decuricB of Judges must have contained 
the names of some thousand Romans, who represented the Judicial au- 
thority of the state. In each particular cause, a sufficient number was 
drawn from the urn ; their integrity was guarded by an oath ; the mode 
of ballot secured their independence; the suspicion of partiality was 
removed by the mutual challenges of the accuser and defendant. . . . 

In his dvil jurisdiction, the praetor of the city was truly a Judge, and 
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number the accuser and the accused might reject (chal- 
lenge) 30 in all; thus, on the trial of Clodius, there were 
66judices. The method of voting was for the members 
of each class to deposit their yotes in a separate urn, 
the result of each being taken separately and the whole 
added together, so that it was known how each class 
voted, though their individual votes remained unknown. 

The Eoman institution had some similarity with, the 
Greek in the selection of its members, their standing 
and stated compensation, and differed from it — while 
agreeing with the modern body — in the full separation of 
law and fact, the existence of a dual process for their 
determination respectively, and in that the jurors had 
no direct influence on the judgment {sententia). The 
characteristic elements of our jury are: (1) the facts in 
a case are decided by individuals distinct and separate 
from the judge or magistrate, and (2) these individuals 
are chosen freely from the community of the citizens at 
large. ^^The Bomans possessed the first of these feat- 
ures; the origin of the second is to be found in the tribal 
customs of the German peoples • • • who settled in 
Britain." " 

The Eoman and the English method are well contrast- 
almost a legrislator ; but as soon as he had prescribed the action of law» 
he often referred to a delegate the determination of the fact. . . . But 
-whether he acted alone, or with the advice of his council, the most ab- 
solute powers might be trusted to a magistrate who was annually chosen 
by the yotes of the people. The rules and precautions of freedom have 
required some explanation ; the order of despotism is simple and inani- 
mate. Before the age of Justinian, or perhaps of Diocletian, the decuri(B 
of Roman Judges had sunk to an empty title; the humble advice of the 
assessors might be accepted or despised; and in each tribunal the civil 
and criminal jurisdiction was administered by a single magistrate, who 
' was raised and disgrraced by the wiU of the Emperor."— Decline and FaU 
of the Roman Bmpire, chap. 44. 

SI Pomeroy, Johns. Cyol. IL art Jury, 
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cd by the American jurist just quoted. " "With us there 
is one trial; the testimony is offered before judge and 
jury together; at its conclusion the court pronounces the 
law in the form of an oral charge^ and the jury consider 
the facts in the light of the directions received from the 
bench. The Roman procedure required in fact two 
trials: At one the legal principle was discussed and de- 
cided by a magistrate, and reduced to a written form, 
which supplied the place of a charge; at the other the 
facts were determined, and a decision made, settling the 
rights of the parties, by a lay judge. The proceeding 
before the magistrate was said to be injure; that before 
the judge was in judido. It is thus evident that, by 
the Boman procedure, the questions of law and those of 
fact were even more completely separated in judicial 
trials than by our own. . . ." 

'^Thus the institution," continues the same authority, 
'^existed for centuries, during the republic and under 
a portion of the emperors, the extraordinary power of 
the prsetors constantly increasing and supplanting the 
ordinary, until, by an edict of the Emperor Constantius 
(A. D. 352), the latter was abolished, and the only 
method of trial became that in which all the questions" 
of law or of fact, similar to the power of equity judges 
or chancellors to-day, **were left to the same magistrate 
for decision. This practice was incorporated in the 
final codification of the Roman law under Justinian [A. 
D. 533], and has descended to us as one of its essential 
features, particularly distinguishing it from the common 
law of England. With the change made in the Roman 
jurisprudence by the imperial policy, the separation of 

» U., Munic. Law, 66 lOT, 109. 
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the questions of law and fact disappeared in European 
states^ to re-appear centuries after, while the English 
jury trial was reaching, through many progressive 
stages, "its present well defined form/' ** 

»<. e.The Oompurgators, Seotatores, etc. (postt chap, vn,) the Beoog- 
nitors (chap. YIII.) and the Assise (ohap. IX.). 

M Upon oondudingr this topio, we oannot refrain from appendinir Bn 
appreciative tribute to the Boman praetor from the pen of the late 
Prof. Pomeroy (Mun. Law, 8 000) recoffnizinflr his rank as a potent fac- 
tor in the progress of jurisprudence and a promoter of civilization. Af- 
ter alluding to the glory and grandeur of the Boman triumphators, he 
concludes with this singularly eloquent peroration: 

"But the togaed praetor on his judgment seat was the exponent of a 
deeper, wider, more vital force; a force which penetrated beyond the 
reach of armies, and conquered when those armies were overthrown. 
He represented the Boman inteUeotual power, the genius for organiza- 
tion, the ideas of order, of civilization, of right and justice. He created 
jurisprudence which followed close upon the advancing limits of Em- 
pire, destroying old national systems, and making a people's subjugation 
complete. He has left a work whose effect on the world's civilization 
has far surpassed that of Greek philosophy and literature, or of Boman 
conquest. Indeed, his life is prolonged to our own times. The Boman 
empire has crumbled, the forum is deserted, but the Boman praetor has 
ascended the judicial tribunals of all modem nations. He sits by the 
side of the English chancellor; his spirit animates the decisions of British 
and American judges; he speaks with Holt, and Mansfield, and Stowell, 
with Kent, and Story. His influence will never cease while nations are 
impelled by sentiments of justice and equity, and their laws are formed 
upon a basis of practical morality." 


CHAPTER IV. 
THE TRIBUNALS OF THE ANCIENT GERMANS.* 

We have seen that one essential feature of jury trial, 
the selection of the triers from the body of the com- 
munity, originated or- prevailed among the Teutons. 
On the other hand, *'it is evident," to quote an Ameri- 
can publicist,* "that this important element of the jury 
trial — the separation of the law from the fact, and the 
dual tribunal for their decision — was not borrowed from 
the Anglo-Saxon ancestors of the English nation. On 
the contrary, the German tribes • . . had not at- 
tained to the conception of any such refinement in the 
administration of justice. It was the very central prin- 
ciple of their primitive civil polity, that the decision of 
all private controversies . • . was committed to the 
collective freemen gathered together in their local as- 
semblies.' This system of self-government was carried 
to an advanced degree of development by the Saxons in 
England." 

The impression produced on the Romans by their 
contact with the ancient Germans, and the oldest ac- 

1 For a brief account of the old Scandinayian trial institution, see 
posty chap. YL, note 20. 

« Pomeroy, Johns. CycL II., art. Jury. 

> In the first chapter of his essay on The Growth of the Bnfirlish Ck)n. 
Btitution, Prof .Freeman presents an interestinfir account of the publlo 
assemblies of Uri and Appenzell, in whose deliberations every male 
adult citizen participates to the present day, and wherein "we may see 
the institutions of our own forefathers, the institutions which were 
once common to the whole Teutonic race, institutions whose outward 
form has necessarily passed away from grreater states, but which contain 
the germs out of which every free constitution in the world has grown.** 

47 
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coant of the institutions of the latter, are recorded by 
Tacitus in his immortal work De Situ ac FopuUs Ger- 
manicB; and in the following passage therefrom, enthu- 
siastic legal antiquaries have claimed to discover the 
germ of the jury, which reached its full development on 
British soil: ^^Eliguntur in isdem co7iciliis et pi*incipes, 
qui jura per pagos vicosque reddunt, centeni singulis ex 
plebe comites, consilium simul et auctoritas, adsunt" * 

So an old writer' on the jury states, that "traces of 
this mode of trial in Germany have been thought to be 
visible in the hundred co-assessors, mentioned by Taci- 
tus as chosen out of the Ingenui, which the lord of a 
territory had when he sat in judgment. This number 
(says Mr. Carte') prevailed undoubtedly among the 
Saxons, as in all the northern nations, till succeeding 
times gave occasion to some alternations." 

It would seem, however, as if the writer confounded 
with this juridical institution the political and territorial 
division of the Hundred — ^which, indeed, prevailed 
among the various Germanic nations and was restored 
in England by King Alfred.' 

It is, however, clear from recent investigations that 
this view must, if adopted at all, be taken with much 

4 Tac. Qerm, Xn. Freeman's transl. Eng. Ck)n8t., o. L 

*' In the same assembly chiefs are chosen to administer Justice through 
the districts and villages. Each chief in so doing has a hundred com- 
panions of the commons assigned to him, as at once his counsellors and 
his authority." 

» In Bees' Cyd. vol. XX., tit. Jury, 

• A writer on English history whose work is mainly valuable as a 
storehouse of historical data; published 1744-1755. 

TSee poet, chap. YII. So Maine (Early Law and Customs, 144) 
speaks of ** the oldest and most nearly universal of the organized Teu- 
tonic courts, the court of the hundred," in which the Salic Law was the 
manual ** for the use of the free Judges." 
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qnalificstion. Waitz, in his Constitutional History of 
G-ermany/ elaborately discusses the question, and 
his commentary on the passage quoted may be thus 
fiummarized : the heads of each district (principes) 
chosen in the popular assembly of the tribe {in conciliis) 
did not themselves pronounce judgment, but arranged 
and supervised the session of the court by summoning 
the ^' judges/' causing the attendance of the parties and 
their witnesses, and seeing to the execution of the yer- 
dict or judgment ; but it was the centeni or hundred 
attendants, who found the decision {consilium) and gave 
it validity and force {auctoritas). The effect of all this 
is that, in number and in the primitive system of juris- 
prudence with which they had to deal, this institution 
strikingly resembled the Greek dikasteries, less distinctly 
the 'Roman judices, and thus remotely the modem Eng- 
lish jury. 

A corroboration of this view is furnished in this state- 
ment of Mr. Stubbs:* *'The primitive German 
courts were tribunals of fully qualified members of the 
community, a selection, it might be, from a body of 
equally competent companions, able to declare the law 
or custom of the country and to decide what, according 
to that custom, should be done in the particular case 
brought before them. They were not set to decide what 
was the truth of facts, but to determine what action 
was to be taken upon proof given • • • furnished by 
three means : the oaths of the parties . • . and their 
compurgators, the production of witnesses, and the use 
of the ordeal," practices which will be more fully con- 

> VerfassanffS-Geschiohte, voL 1. 164, 238, 838 f£. 
• Bnff . Gonet. Hist. c. XIU. 
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sidered when we come to the consideration of Anglo- 
Saxon jurisprudence/* 

The whole topic is admirably discussed by Forsyth," 
in various passages which we have collated from hia 
history of Trial by Jury : 

"The Germanic courts of justice in their earliest 
form • • . were composed of the freemen of the dis- 
trict, and presided over by the Graf or count (conies). 
All had a right fco attend and take part in the judg- 
ment," though in practice the attendance doubtlesB 
became limited to persons of peculiar ability and apti- 
tude, whose opinion would tend to carry more weight 
than that of the average ^citizen,' until the latter 
began to feel his own superfluity and vacated the field. 
Before this, however, the practice had arisen for the 
president to select certain freemen (usually seven, and 
never less than three) to act with him when holding 
court. These among the Franks were called Bachui- 
hurgen, among the Lombards Arimannen, both being 
designated in old records by the Latin equivalent of 
boni homines. This segregation naturally but un- 
intentionally produced a class of lawmen, so that 
**at a later period ... we find judges duly 
appointed to the office and called scabini {i. e. Schoffen 
or ^Urtheiler^),^* who, however, did not at first ex- 
clude the freemen, but seem to have sat with them as 
joint members of the court. The chief difference be- 
tween them was, that it was optional to the latter to 

10 Post, ohaps. YI. and VH. 

i: Forsyth, o. III. 6 L Id. 6 2. Gf. Saviffii7f Roem. Bectatsffesch. L o. 
IV. art. 2. 
IS Consult Bronner on "SeTueffenoeriehU" for further particulars. 
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attend or not • • • while the «(»^nf were obliged to 
sit^ by yirtne of their office. This change seems to have 
been introduced by or about the time of Charlemagne/' 
who ruled from 768 to 814^ since in the capitularies" 
and edicts of that monarch the term ^* scabini " first 
occurs. " They were chosen by the presiding ' comes ' 
or * missus,^ with the assent of the people generally ; 
and the number required to form a court was seven 
. . . but on solemn and important occasions they 
were increased to twelve/' 

This presiding magistrate " had, however, no voice 
in the decision ; and his duties, like those of the archon 
at Athens and prsBtor at Bome, were merely ministerial 
. . . The scabini, on the contrary, were both court 
and jury. They determined the question of innocence 
or guilt, or whatever fact might be in dispute, and they 
also awarded and pronounced the judgment . • . 
ITsually the court itself, in convicting an offender, did 
no more than sentence him to undergo the ordeal, which 
gave him still a chance to escape ; and amongst the old 
Saxons of the continent the judges (in number seven) 
might themselves be challenged to fight, by the culprit 
and six of his friends." 

The explanation of the fact that an institution of the 
common ancestors of the English and Germans, at the 
start characterized by the selection of triers from the 
community at large, should flourish on English soil and 
ultimately develop into the jury, while falling into 
gradual desuetude in Germany and finally becoming ob- 
solete, must be sought in the successive stimuli — above 
all, the Norman invasion — which affected it in Britain ; 
i> Cf . ante, ohap. I. p. 8. Post, chap. YIIL 
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while^ on the other hand, its decay on the continent 
may be attributed to the gradual exclusion of the free- 
men (at first voluntary, but afterwards compulsory) 
from the ancient tribunal, and to the establishment of 
the institution of the scabini in Germany by Charle- 
magne. These were the sole judges of fact as well as 
law. They absorbed the whole judicial functions of the 
court, and, therefore, in the opinion of our authority," 
" there was no room for another body distinct from 
them, whose ofSce should be conclusively to determine 
questions of fact for them. And when the principle 
was once established of thus making the court consist 
entirely of a limited number of duly qualified judges, 
the transition ... to single judges . . . who 
decided without the intervention of a jury, was a natural 
and almost necessary consequence.'"' 

1^ Forasrth, ante. 

If The advent and subsequent supremacy of the scoMni is suggesttye 
of the creation of the Sudiees pedanei following the disestablishment of 
the judex proper, in Roman jurisprudence. Of. ante^ chap. IIL p. 88^ 84. 


OHAPTBE V. 
THE INSTITUTIONS OP THE BRITONS. 

''It is an Important fact as regards the history of the 
spread of the Roman law in the west of Europe/' ob- 
serves Dr. Kaufmann in his preface to the first Ameri- 
can edition of Mackeldey's Modem Civil Law/ that 
this law afi it existed before Justinian, was introduced 
only into those countries which were converted into 
Eoman provinces, as was the case with Great Britain. 
. » • Britain, as a Roman province, was placed under 
a governor with very extensive powers; so that the 
regulations introduced by him had necessarily a deep 
and lasting effect. '' 

For a more perfect understanding of this Influence 
and its consequences, as well as for a just conception of 
the ground on which the various factors that ultimately 
produced the jury had to operate, and of the successive 
stages of evolution through which it passed, it will be 
necessary to go to some extent into the early history of 
England ; as well as to consider the various modes of 
trial which preceded, but were ultimately replaced by, 
or merged or found a substitute in, or were developed 
into, the trial by jury, 

1 Oommentlnff on this work, Mr. Cocke, in the appendix to his Treatise 
on Ck>mmon and Civil Law in United States Jurisprudence, says that its 
"learning and clear observation, as weU as forcible illustration of the 
history and influence of the Civil Law in England, entitle it to a high 
place in the literature and philosophy of English jurisprudence." 

53 
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The first inhabitants of Britain were a Gallic or Celtic 
race, who settled the island from the continent. Hume* 
informs us that "the southeast parts had already, before 
the age of Caesar, made the first and most requisite step 
towards a civil settlement; and the Britons, by tillage 
and agriculture, had there increased to a great multi- 
tude. (Caesar, lib. IV.) • . • The Druids," who 
were their priests/' performed also the duties of secular 
judges and had "great authority among them. . . . 
They possessed both civil and criminal jurisdiction; they 
decided all controversies among states," — ^for the Britons 
were divided into a number of petty but querulous 
tribes, under limited monarchial governments, — "as 
well as among private persons, and whoever refused to 
submit to their decree was exposed to the most severe 
penalties." Indeed, their influence was so deeply 
rooted, that the Bomans found it impossible to substi- 
tute for the Druidical system their own laws, unti] they 
resorted to stringent penal enactments — with them an 
exceptional expedient. 

Caesar first invaded Britain in 55 B. 0., and, during 
the century following, military expeditions to the island 
were made by various commanders. But it was left to 

s Hist, of Bnff. o. L 

> 'The Druids," Palgrave writes, "were the priests of the Britons, and 
probably the lawgivers of the people. . . . Beyond a few particulars 
which have been preserved by Greek and Roman writers, we know little 
concerninfiT their tenets. The doctrines of the Druids were not reduced 
into writing, but preserved by oral tradition; and when the Druidical 
priesthood was extinguishedy their lore was lost." Hist. An^rlo Saxons, 
c. I. pp. 4, 5. 

Their tenets were usually communicated in the form of proverbial 
triads— each containing **three facts, precepts, or definitions." Id. 
note to p. ft. 

Cf . Ceesar, de beOo OoZUco, 8 ] ; also 6, IB, for the Druidical functions. 
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O. Jalius Agricola to establish the supremacy of the 
Somans on a firm basis and bring order into chaos. 
When peace was restored, and the frontiers defended by 
forts against the inroads of the Caledonian tribes^ the 
fioldier-statesman 'introduced laws and civility among 
the Britons* . • . reconciled them to the Soman 
language and manners^ instructed them in letters and 
science, and employed every expedient to render those 
chains which he had forged both easy and agreeable to 
them (Tacitus' Agricola). The inhabitants • . . 
were gradually incorporated as a part of that mighty 
Empire • • . and during the reign of all the 
Eoman emperors such a profound tranquillity prevailed 
in Britain that little mention is made of the affairs of 
that island by any historian. . . . The natives, dis- 
armed, dispirited and submissive, had lost all desire, 
and even idea, of their former liberty and independ- 
ence.'' ' 

Tosuch an extent, then, was the Boman dominion 
established in the island, and the sway of Boman insti- 
tutions acknowledged, that the latter had virtually be- 
come British institutions and "the law of the land." • 

« "As soon as Borne oonquered a provlnoe, it introduced at once the 
•provisions and the forms {jura et instituta) of its own law, because the 
province mi^rht be thus most effectually bound to the empire, and also 
because they were always better than those of the conquered nation; 
and as we know therefore that institutions, which resembled in so many 
particulars our Jury, were in full force in England for more than three 
centuries, it would seem unreasonable to deny them an important in- 
fluence in creating the trial by jury." Cooley, Am. CyoL IX. 722. 

> Hume's Bngland, c. L 

• Prof. Fowler, in treating of The Development of the English Lan- 
guage, summarizes the Boman Conquest as follows: "Urged on by 
curiosity and ambition, Julius Ceesar invaded Britain in the year 66 B. C. 
Though the Britons met him even in the waves with a determined resist- 
ance, yet their impetuous valor could not withstand Boman discipline. 
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Accordingly it is not surprising to read^ that "we are 
not to look upon the civil law altogether as a foreign 
commodity^with respect to England; some of the particu- 
lar laws thereof having been enacted for deciding con- 
troversies which arose here in England, and bearing 
date from this country. The greatest part of this island 
was governed wholly by the civil law, for the space of 
about three hundred years, to wit: from the reign of the 
Emperor Claudius to that of Honorius [A. D. 41-396]; 
during which time some of the most eminent among the 
Boman lawyers, as Papinian, Paulas, and Ulpian, 
whose opinions are collected in the body of the civil law, 
sat in the seat of judgment, here in England, and dis- 
tributed justice to the inhabitants." And the law thus 
administered was embodied in Justinian^s Code.* 

But during these centuries the mighty empire was de- 
caying and gradually nearing dissolution, and the time 

And in subsequent srears, thougrh they fought for independence under 
the brave Caractacus and the heroine Boadioea, the Boman legidns stiU 
triumphed. Agricola completed the conquest of the island. Pursuing a 
liberal policy, he seems to have directed all the energies of his mind to 
civilize and improve the fierce natives. He assisted them to build tem- 
ples; he inspired them with a love of education; and he persuaded some 
of their chiefs to study letters. Boman dress and language and litera^ 
ture spread among the natives. Boman law and magistracies were every- 
where established, and British lawyers as weU as British ladies have 
obtained the panegyrics of the Boman classics." Eng. Gram. 8 88L 

t Straban, preface to Domat's Civil Law. 

8 With the rise of the Italian universities and the consequent revival 
of learning at the dose of Ihe 11th century, the study of the civil law 
was resumed with sseal on the continent, and the BngUsh clergy (not to 
be outdone by its continental brethren) caused Yaoarius to lecture 
thereon at the University of Oxford. Two parties were formed- a 
clerical one as promoters of the dvU, and a laical party upholding the 
common law. The latter, in 1162, prevailed upon King Stephen to issue 
a proclamation **f orbidding the study of the laws then newly imported 
from Italy,*' and, says Kent, "the rivalship and even hostility, which 
soon afterwards arose between the dvil and common law, between the 
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came when it could no longer spare an army contingent 
for distant Britain, but must concentrate all its power 
in the ancient capital, to prevent its overthrow by the 
aggressive barbarians. Accordingly, about the year 
448, during the patricianship of JStius, the last Roman 
legion was withdrawn, and with it Boman authority and 
government abandoned the island forever — "notwith- 
standing the entreaties of the inhabitants, who were 
hard pressed by the Picts and Scots, so that in the end 
they were obliged to call in the assistance of the Angles 
and Saxons."* 

At the present time, the efFect of the Boman occupa- 
tion can alone be traced in the privileges of municipal 

cderflry and laity, tended to check that system in England, and to oonflne 
its influence to those courts which were under the more immediate 
superintendence of the clergy." Ck)m. pt. III. chap. XXTII. See also 
Beeves, vol. I. p. 68; Cooley's Bl. Com. Intro. 8 1, p. 19. 

Again, *Vhen the clergy attempted to establish as a law the UgUimatio 
per aubaequensmatrlmoniam, which . . . was a purely canonical insti- 
tution,"— legitimating a child, bom out of lawful wedlock, by the sub- 
sequent valid marriage of its parents— "the nobility rose as one man and 
protested . . . in the memorable words *nolumu8le(7e8^n0lioBmutar{, 
qua hucusque utUat/CB Bunt et approbatan* . . . and thus the dispute 
was decided in fftvor of the common law." Cooke, Com. & Civ. Law in 
U. S. pp. 88S, 288. 

The very championship of the civil law on part of the clergy became a 
ground of objection to it with the popular party, which seemed appre- 
hensive of the establishment of an imperium in imperio, 
• Schmitz, Man. Ancient Hist. c. XX. 8 6. 

In commenting on the changes wrought by the decadence of the 
Roman empire in its provincial dependencies, this writer remarks: "The 
countries which Rome had ruled over during the previous five hundred 
years, and even Italy itself, had been invaded and conquered by barbar- 
ians of the Teutonic race, who established in Britain, Gaul, Spain, the 
south of Germany, Italy, and the north of Africa new and independent 
kingdoms, and laid the foundations of an entirely new state of things. 
. . . They could not destroy everything, for it is a law of history that, 
wherever a barbarous nation conquers a civilized people and rules over 
it, the barbarians gradually adopt the civilization of the conquered, and 
become absorbed by them." 
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corporations'* and in the existence of the Christian re- 
ligion, which Eoman intercourse with the Britons had 
established. The inquiry, therefore, is patent: What 
has caused the jura et instituta, fostered and cultivated 
in Britain for several centuries, so generally to vanish, 
as to baffle the searching sclrutiny of legal antiquaries 
and, almost, 

*'Like the baseless fabric of a dream, 
Leave not a rack behind? " 

The solution of this problem must be sought in the 
condition of the Britons themselves, in the character of 
their Saxon subjugators, and in their subsequent perse- 
cution and annihilation, as illustrated by the history 
of those times. When the Britons, characterized as ^'a 
people so long disused to arms [that they] had not yet 
acquired any union among themselves, and were desti- 
tute of all affection to their new liberties, and of all 
national attachments and regards,'^" were left by the 
Bomans to shift for themselves and threatened with an 
invasion by the Picts and Scots, Vortigem (within a 
year after the final departure of the Eomans) felt com- 
pelled to summon aid from the continent. 

10 **Thougrh the rapid pTOgreea in civilization, which the Britons had be- 
gun to make under the Roman government was interrupted by the 
Saxons, some of its effects are yet visible at the present day. Municipal 
institutions with their privileges, which constitute the foundation of 
political freedom, owe their establishment in Great Britain, as well as 
throughout Europe, to the Bomans." Dr. Kaufmann's note to Macket- 
dey*8 Civ. Law. 

And at the present day, remarks Chancellor Kent, *it exerts a very 
considerable influence upon our own municipal law and particularly on 
those branches of it which are of equity and admiralty jurisdiction, or 
fall within the cognizance of the surrogate's or consistorial courts.** 
1 Kent, Com. 616; cf . post, note 16, and chap. Y III. note L 

11 Hume's England, c. I. 
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"... Not sparkling ardent flame. 
As when Caractacus to battle led 
Silurian swains, and Boardicea taught 
Her raging troops the miseries of slaves. 
Then, sad relief, from the bleak coast that hears 
The German Ocean roar, deep-blooming, strong, 
And yellow-haired, the blue eyed Saxon came." " 

The yaliant but barbaric German tribes from allies 
soon became masters. Beinf orced from time to time by 
fiwarms of their brethren from the continent, the Angles 
and Saxons waged a war of extermination against the 
Britons, who, with the valor of desperation, resisted 
with something like their ancient vigor. Bat the su- 
perior strength and experience of the invaders tri- 
umphed ; the few natives who were not killed were 
forced to seek refnge among the inaccessible fastnesses 
of Cornwall and Wales, and thus, writes Hume," " was 
established, after a violent contest of near a hundred 
and fifty years, the Heptarchy, or seven Saxon King, 
doms in Britain ; and the whole southern part of the 
island, except Wales and Cornwall, had totally changed 
its inhabitants, language, customs, and political insti- 
tutions. The Britons, under the Boman dominion, had 
made such advances towards art and civil manners, that 
they built twenty-eight considerable cities within their 
province, besides a great number of villages and county 
seats. (Bede, lib. I.) But the fierce conquerors, by 
whom they were now subdued, threw everything back 
into ancient barbarity ; and those few natives, who were 
not either massacred or expelled their habitations, were 
reduced to the most abject slavery There 

" Thom8on»8 " Liberty," IV. 664-670. 
18 History of England, o. I. 
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have been found in history few conquests more ruinous 
than that of the Saxons," and few revolutions more vio- 
lent than that which they introduced/' 

Accordingly, in view of these data, it can no longer 
cause any surprise that so little remained to attest the 
prevalence of Boman civilization and laws;" and that, 

M Cf . the statement of Dr. Kaufmann, in the preface aforeflaid : ** A 
hundred and fifty years after [the subjection of the Britons] we find 
that, in consequence of the continual wars, the inhabitants, langruage, 
customs, and political institutions of the country had become totally 
changed.*' 

1* At a period aftf r the Norman Conquest, however, the Boman law 
was destined to be reyived and become once more a potent factor in the 
administration of Justice, by the learned ecclesiaBtioal chancellors who 
had studied that law at its source and now engrafted many of its princi- 
ples on the English stock, building up the so-called equity Jurisdiction 
of the court of chancery, as a remedy for cases which the common law 
failed to reach, or— as Orotius has it— for the correction of that wherein 
the law, by reason of its universality, is deficient. "In this manner did 
the influence ofthedviland canon law gradually increase. . . . They 
by degrees, gradually interwove themselves into the municipal law, and 
furnished it with helps towards improving its native stock. The law of 
personal property was in a great measure borrowed from the imperial, 
and the rules of the descent of lands wholly from the canon law.'* 
Beeves, Hist. Bng. Law, L p. 81. 

** Equity Jurisprudence is nothing but the body of rules devised by 
enlightened chancellors during several centuries, for the purpose of 
evading the harsh and rigid rules of the common law, and for the pro- 
tection of rights not recognized by it" B. Y. Hayne, N. Am. Beview, 
▼. 199, p. 848. 

And, as late as 170i, when in the great case of Cooffs v. Bernard, 2 Ld. 
Basrm. 909, Lord Holt laid th^ foundation of the Law of Bailment, "he 
borrows most, perhaps all, of his principles from the civil law . . . 
with the modifications required to adapt them to the common law.'^ 
Parsons, Contracts, c. XL note a. 

In speaking of the civil and canon law. Beeves further observes that 
they, as before them the Norman laws, "obtained here by sufferance and 
long usage. Such parts of them as were fitting and expedient, were 
quietly permitted to grow into practice; while such as were of an ex- 
travagant kind occasioned clamour, were called usurpations, and, as 
such, were strongly opposed. What was suffered to establish itself, 
either in the clerical courts, or by mingling with the secular customs, 
became so far part of the common law of the realm, equally with thn 
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aboTe all, the tender plant of trial by one's fellows, shel- 
tered by the ante-Saxon inhabitants of England, should 
have withered and died (but not beyond resurrection) 
under the cruel touch of the northern barbarians." 

Norman ; for thouflrb of later birth, It had ffaiaed its authority by the 
. flame title, a lenffth of immemorial prescription." Hist. Bng. Law, vol. 
Lcn. And see chap. VIII, note 8. 

Maine (Ancient Law, c. I.) considers the ^'ascription of English law to 
immemorial unwritten tradition," and the ^'descent of Roman Jurispru- 
dence from a code [the Twelve Tables] " as equally '^theoretical ;" and 
moreover, expresses the belief *'that remedial Equity is everywhere 
older than remedial Legislation." (Id, o. n.) 

A recent writer concludes: **It may be safely asserted that at no 
time from the organization of Britain as a Boman province to the end of 
the Anglo-Norman period did the Boman law cease to be an important 
element of the legal institutions of England. The actual incorporation 
of the 'Roman law into the substance of the English common law is 
shown from the works of the early tert-book writers. The revival of 
the sdentiflc study of the civil law under Vacarius and his successors 
resulted in the desire to reduce the prevailing customs to a systematic 
form ..." citing Spence to the eflC ect that there is scarcely a principle 
of law incorporated in the treatise of Bracton that has survived to our 
own time, which may not be traced to the Boman law. Morey, Outlines 
of Boman Law, pp. 201, 208 ; id. p. 190, cond. paragraph. And in Lane v. 
CoUoUt 12 Mod. 482, **Lord Holt admitted that the laws of all nations 
were raised out of the ruins of the civil law, and that the principles of 
the BngUsh law was borrowed from that system." Kent, Com., pt. 
m. ed. XYTTL 

While, as to the prevalence of the canon law, Blackstone observes : 
**At the dawn of the reformation, in the reign of Eling Henry Vin. it 
was enacted in parliament that a review should be had of the canon law; 
and, till such review should be made, all canons, constitutions, ordi- 
nances, and synodals provincial," then in force and not repugnant to 
the common law, "should still be used and executed. And, as no such 
review has yet been perfected, upon this statute now depends the 
authority of the canon law in England." Com., Intro. 6 III. 

And this branch of our Jurisprudence is applied without the co-opera- 
tion of a Jury. 

1* Burke, in his History of Civilization in England (vol. II. c. n. note y 
28) remarks that "there are few things in our history so irrational, aB( 
the admiration expressed by a certain class of writers for the institu- / 
tions of our barbarous Anglo-Saxon ancestors;" and that to find the 
origin of Jurors in the system of compurgators is as absurd as the action * 
of tracing the origin of the House of Commons to the Wltenagemot. 
" It is now well understood that trial by Jury did not exist till long 
after the [Norman] Conquest." 
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THE SYSTEM OF THE AKQLO-BAXOKB. 

As regards the manner of men who now directed the 
destinies of England — ^for nnder that name (deriyed 
from the Angles) the island is henceforth known— and 
who indelibly impressed their characteristics upon it^ 
and concerning their status in the scale of ciyilization, 
a graphic description is afforded ns by the same histo- 
rian. They "were little removed from the original 
state of nature ; the social confederacy among them was 
more martial than civil ; they had chiefly in view the 
means of attack and defense against public enemies^ not 
those of protection against their fellow citizens ; their 
possessions were so slender and so equal that they were 
not exposed to great danger, and the natural bravery of 
the people made every man trust to himself and to his 
particular friends for his defense. • • • An insult 
upon any man was regarded by his relations and asso- 
ciates as a common injury ; they were bound by honor, 
as well as by a sense of common interest, to revenge his 
death or any violence which he had suffered ; they retal- 
iated on the aggressor by like acts of violence ; and if 
he were protected, as was natural and usual, by his own 
clan, the quarrel was spread still wider and bred endless 
disorders in the nation.'" 

Such, then, was the state of civilization which the 
Saxons enjoyed, and such the social and jiolitical struc- 
ture which superseded the administration of the 

> Hume*B EnsrUmd, appendix I. 
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Somans. For almost four cenfcnries the seyen Anglo- 
Saxon kingdoms — true to the characteristics of their 
founders — present a history of nnintermpted warfare, 
bloodshed and internecine strife, though Christianity 
had meanwhile prevailed among them. Wessex, how- 
ever, gradually acquired the hegemony, and in A. D. 
827 its King Egbert succeeded in securing his acknowl- 
edgment as supreme head of the Heptarchy, with which 
event the history of the English nation properly begins. 
Concerning their civil and social condition at this 
period, after a sojourn of four hundred years on English 
soil, it appears that '^though they had. been so long set- 
tled in the island [they] seem not as yet to have been 
much improved beyond their German ancestors, either 
in arts, civility, knowledge, humanity, justice, or obe- 
dience to the laws. . . • Bounty to the Church 
atoned for every violence against society.'" It cannot 
be doubted that, under ordinary circumstances, nation- 
alization would have paved the way to improvements in 
the administration of justice, which» under the primi- • 
tive system and the donstant wars of the Saxons, had 
sadly degenerated. For, since "thflr language was 
everywhere nearly the same, their customs, laws, insti- 
tutions, civil and religious ... a union also in 
government opened to them the agreeable prospect of 
future tranquillity. . . . But these flattering views 
were soon overcast by the appearance of the Danes, 
who, during some centuries, kept the Anglo-Saxons in 
perpetual inquietude, committed the most barbarous 
ravages upon them, and at last reduced them to griev- 
ous servitude."* 

sicLo.1. 
• Jd. o. n. 
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The first great land-mark in the history of English 
law is the reign of King Alfred (871-901) who, after 
he had restored peace, and either settled the Danes in 
or expelled them from the country, turned his attention 
to the administration of justice, which had become a 
mere name. His political and juridical institutions are 
recorded by Hume,* as follows : *' That he might 
render the execution of justice strict and regular, he 
divided all England into counties; these counties he 
divided into hundreds, and the hundreds into tithings.* 
Every householder was answerable for the behavior 
of his family • • • • Ten neighboring householders 
were formed into one corporation, who, under the name 
of a tithing, decennary or fribourg, were answerable for 
each other's conduct, and over whom one person, called 
a tifchingman, headbourg or borsholder, was appointed 
to preside. Every man was punished as an outlaw who 
did not register himself in some tithing. 

*' By this institution every man was obliged from his 
own interest to keep a watchful eye on the conduct of 
his neighbors ; and was in a manner surety for the be- 
havior of those who were placed under the division to 
which he belonged. Whence these decennaries received 
the name of frankpledges.* The borsholder sum- 

4I7)id. 

» In these assemblies not only judicial business, but all that affected 
the interests of the local communities which they represented, was 
transacted. Pomeroy, Mun. Law, 6 36i$. 

< The object of these small communities was, that each man should be 
In pledge or surety (Jborh), as well to his feUows as to the state. As each 
tithing was composed of a smaU number of members, neighbors to 
each other, it was possible that each Individual should be under the ' 
the constant and close scrutiny and espial of the rest of the association. 
Thus all the individuals united in a single tithing, were joined together 
by a bond of common interest and common fear; they were, in a 
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moned together the whole decennary to assist him in 
deciding any lesser difference which occurred among the 
members. In appeals from the decennary, or in contro- 
yersies arising between members of different decennaries, 
the case was brought before the Hundred, which con- 
sisted of 10 decennaries or 100 families of freemen, and 
which was regularly assembled once in four weeks for 
the deciding of causes. (Leg. Edw. c. 2). 

'* Their method of decision deserves to be noted, as 
being " — at least in our historiau's opinion — " the origin 
of juries. . . . Twelve freeholders were chosen, 
who, having sworn (together with the hundred or pre- 
siding magistrate of that division) to administer impar- 
tial justice, proceeded to the examination of that cause 
which was submitted to their jurisdiction. And besides 
these monthly meetings of the hundred, there was an 
annual meeting appointed ... for the inquiry 
into crimes, the correction of abuses, and other matters 
of public concern.^ If a further appeal were desired, 
or in controversies between members of different hun- 
dreds, the case was brought before the freeholders of 
the county (or shire)' over whom the bishop together 

measure, isolated from the rest of the state ; they were bound to present 
their fellow, if charged with an offense, before the court . . they 
were to clear him of the charge, if possible, by oath, and to aid in pasring 
his fine, if declared guilty ; . . they received a portion of the compen- 
sation for his death ; they were his natural compurgators or witnesses." 
Id.6401. 

1 of. post, chap. X. 

*' The whole of the free male adults of a district might attend and form 
. . . the court for that district, yet it is by no means improbable that 
in practice this became limited to a smaller number." Forsyth, Trial by 
Jury, p. 66. 

8 The scirgemot or assembly of the shire bore the same relation to the 
latter,' that the Witenagemot (or great assembly, liU, meeting of the 
wise) bore to the realm. In New Jersey, the members of county boards 

6 
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with the alderman presided.' A final appeal lay to 
the king himself. 

"Formerly the alderman" possessed both the civil 
and military authority ; but Alfred . . . appointed 
also a sheriff" in each county, who enjoyed a co-or- 
dinate authority with the former in his judicial (as dis- 
tinguished from the military) function. His oflSctf also 
empowered him to guard the rights of the crown in the 
county, and to levy the fines imposed.** 

Such was the system established by Alfred, and 

are still termed ohosen freeholders. That its members (like those of our 
legrislatures) were not at all remarkable for an exalted character Is evi- 
denced by the fact that ^^security was provided by the Saxon laws to all 
members of the Witena^mot, both in going and returning, except theu 
were notorious thieves and robbers." The consent of this body **waa 
requisite for enacting laws and for ratifying the chief acts of publio 
administration. The preambles to all the laws of Ethelbert. Ina, Alfred* 
Edward the Elder, Athelstane, Edmund, Edgar, Ethelred, and Edward 
the Confessor . • . put this matter beyond controversy." Hume'a 
History, App. I. 

In the opinion of Freeman (Eng. Const, a 11.) "The House of 
Lords . . . represents, or rather is, the ancient Witenagemot." 
cf . Oneist, Eng. Parliament, c. I. II. ante^ chap. V. note 16. 

9 ** The folk-courts or gemots of the shires were composed of the 
assembled freemen, presided over by the eolderman or his deputy, the 
gerefa. In this institution . . . selecting the triers from among the 
. . . citizens at large had its origin.*' Pomeroy, Johns. CycL II. aft. 
Jury, 

10 It should be remembered that anciently the alderman (lit. eolderman^ 
i. e. an elder, presbyter) was a noble next in rank to the king, perform- 
ing ducal functions, and corresponding to the class subsequently desig- 
nated as earls. He was governor of the shire, the sheriff (spirgerefa, i. e. 
shire-reeve) being his deputy. *' The Teutonic chief who was not a king 
bore the title of ealdorman in peace and of Heretoga (i. e. duke, German 
herzog) in war." Freeman, Growth Eng. Const, c. I. 

Contrasting with these ancient dignitaries those who to-day, in our 
cities, bear with much abuse ** the grand old name of " Alderman, we 
may indeed exclaim : FacUis descensus Avemil 

11 The distinction between a sheriff (vice-comes) and a bailiff (baUivus) 
was this— that the former might be elected, while the latter always ow^d 
his appointment to some superior. 
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adhered to by his successors as far as those tarbalent 
times permitted. For its promotion and perpetuation, 
as well as for the guidance of the magistrates, on whom 
the duty to administer it was incumbent, the same king 
— according to our historical guide" — "framed a body 
of laws" which, though now lost, served long as the 
basis of English jurisprudence, and is generally deemed 
the origin of what is denominated the Common 
Law/' While his judgment concerning the paternity of 
the system is, that " the similarity of these institutions 
to the customs of the ancient Germans," and to the 
Saxon laws during the heptarchy, prevents us from 
regarding Alfred as the sole author of this plan of gov- 
ernment, and leads us rather to think that he contented 
himself with reforming, extending, and executing the 
institutions which he found previously established.'* 

Thus far Hume, whose profound historical researches, 
combined with his early legal training, certainly entitle 
his opinion to much weight. But the existence, among 
the Saxons, of any institution resembling the jury has 
been hotly contested, and the dispute whether it was 
known to the Anglo-Saxons or introduced as a result of 

IS Hume's Bnerland, c. IE. 

i> So Beeves writes (Hist. Enff . Law, vol. I. p. 26): *' The great and erood 
King Alfred, besides the regulations he made for the better order and 
government of his people, seeing how various the local customs of the 
kin^rdom were, made a collection of them ; and out of them composed 
his Dom Boe or Liber JudicdUs. It seems this was intended as a code for 
the government of his whole kingdom ; and it obtained, with great 
authority, durinfir several reigns ; being referred to, in a law made by 
King Athelstan, as an authoritative guide.'* 

14 Alfred's territorial division corresponded with that recorded by 
Tacitus of the Germans, with whom each independent tribal territory 
(civUas) was divided into districts or hundreds (poyos), which, in turn, 
consisted of townships (vices). Cf . ante^ chap. IV. 
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the Korman Conquest, may be thus summarized : Coke 
(in his Institutes) Spelman (Glossarium Archaiologi- 
cum) Blackstone (Com. III. c. 23) Nicholson (pre- 
face to Wilkin's Anglo-Saxon Laws) and Turner (Hist. 
Anglo-Saxons, IV. bk. XL c. 9) ascribe it to Saxon 
paternity. On the other hand, Hickes (Dissert. Epist. 
p. 34) Eeeves (Hist. Eng. Law, L 22, 24) and Pal- 
grave (Bise and Progress of Commonwealth, I. 243) 
claim with equal confidence that it was introduced by or 
at least derived from the Normans, and was not of Anglo- 
Saxon origin. 

So Judge Oooley (Am. Cycl. IX. 722) approvingly 
observes that "so many of the attendant circum- 
stances indicate that it was a Norman institution, 
bestowed upon his English subjects by a Norman king," 
that Sir Francis Palgrave has not hesitated to con- 
sider our jury trial as derived directly from Norman 
law;" and Mr. Macclachlan (Eng. Cycl. III. 24) 
remarks : " Without entering minutely into this con- 
troversy, it may be stated that the traces of the trial by 
jury, in the form in which it existed for several cen- 
turies after the Conquest, are more distinctly discernible 
in the ancient customs of Normandy than in the few 
and scanty fragments of Anglo-Saxon law which have 
descended to our time." 


» GlanviUe (lib. II. o. 7) terms it regale quoddam henefidumt "a certain 
royal beoeflt, conferred upon the people by the clemency of the sover- 
eiffn with the advice of the nobility.*' Vide chap. IX. 

Mr. Serjeant Stephen (Com. 8d ed. m. 600, note k) also considers it as 
the most probable theory that we owe the irerm of this institution to the 
Normans; "and that it was derived by them from Scandinavia." (Id. 507« 
note «.) Of. post, note 20. 
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The conclusion reached by Mr. Porsyth" affords per- 
haps the fairest statement of the ca-se, and may be ad- 
yantageoasly quoted in this place: "It may be confi- 
dently asserted that trial by jury was unknown to our 
Anglo-Saxon ancestors; and the idea of its existence in 
their legal system has arisen from a want of attention to 
the radical distinction between the members or judges 
composing a court, and a body of men set apart trojn 
that court, but summoned to attend in order to deter- 
mine conclusively the facts of the case in dispute. This 
is the principle on which is founded the intervention 
of a jury; and no trace whatever can be found of such 
an institution in Anglo-Saxon times. 

**If it has existed/* he continues, "it is utterly uncon- 
ceivable that distinct mention of it should not frequently 
have occurred in the body of Anglo-Saxon laws'^ and 
contemporary chronicles which we possess, extending 
from the time of Ethelbert (568-616) to th^ Norman 
Conquest (1066). Those who have fancied that they 
discover indications of its existence during that period, 

w Trial by Jury* o. IV. 6 1. 

1^ See ante, note 8, for a list of the names of the Ansrlo-Saxon kings, 
whose laws and ordinances (in a more or less defective state) have de. 
soended to our own time. The name of Canute might be added, for the 
sake of completeness. 

In this connection Beeves observes (voLI. p.27): '**The first of the 
Anglo-Saxon laws now in being are those of King Bthelbert. These are 
the most andent laws in our realm, and are said to be the most ancient 
in modem Europe. The next are the laws of Lothaire and Badric, and 
of Wihtred, all kings of Kent. Next are those of Ina, king of the West 
Saxons. After the Heptarchy we have the laws of Alfred, Bdward the 
Blder, Athelstan, Bdmund, Bdgar, Ethelred and Canute. Besides these, 
there are canons and constitutions, decrees of councils, and other acts of 
a public nature." All these are In the Saxon language; and, in the time 
of Bllzabeth, were collected by Lambard (and subsequently edited and 
Increased by Wilkin) under the title ^AfxhoBonomkt; <ioe, de priscia An- 
Ifiorum IcQibuM.' Nicholson's edition is the beet and most complete. 
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have been misled by false analogies and inattention to 
the distingaishing features of the jury trial which have 
been previoasly pointed out. While, however, we assert 
that it was unknown in Saxon times, it is nevertheless 
true that we can recognize the traces of a system which 
paved the way for its introduction, and rendered its 
adaptation at a later period [the reign of Henry 11. J 
neither unlikely nor abrupt. ... Of the exact 
mode in which trials were conducted in these [ante- 
Norman] courts, we know little; but the Anglo-Saxon 
laws and contemporaneous annals make frequent men- 
tion of two classes of witnesses, who play a most impor- 
tant part in the judicial proceedings of the time.*' These 
are compurgators and oflScial witnesses, who, together 
with other features of their system, will be more fully 
considered hereafter." 

With the demise of King Alfred, his system gradually 
lost groiAd. "During the reign of eight kings who 
succeeded Alfred," write Gilmans," "the country suf- 
fered constant invasions from Denmark, which became 
so oppressive that in 991 the king, Ethelred II., agreed 
to pay the Danes 10,000 pounds, called Danegelt, to 
buy immunity. This sum was raised by a tax on land, 
the first one recorded in English history." Eleven 
years later the same king planned and partly executed a 
general massacre of foreigners in the island (Danemort) 
which led to a fierce attack from the Danes, to the ex- 
pulsion of the king, and to the establishment of Sweyn 
as ruler of England. His son Canute married Ethelred's 
widow, a sister of the Duke of Normandy, in order, as 

18 See post, chap. YIL 

1* OuU. General Hist. p. 250^ 
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it were, to legitimize his title, to strengthen his alli- 
ances, and to maq^ secare the snccession of his line. 

When Canute, the Dane, mounted the English 
throne (1014) it might be supposed that he would 
transplant to, and incorporate in the system of, England 
the Danish quasi-jury or Naevninger — an institution 
common, with modifications, to all the Scandinayian 
nations" — which derived its appellation from the fact 
of being composed of a fixed number of men (usually 
12) **named'^ by the inhabitants of each district; a ma- 

90 In thjs connection Beeyes makes the following assertion (corre- 
sponding with that of Blaokstone, Com. bk. ILL c 23): **The trial per 
duodecim juaratoSf caUed * nambda,* had obtained amonar the Scandinavians 
at a very early period; but haying gone into disuse, was revived and 
more firmly established by a law of Beignerus. sumamed Lodbrog, about 
the year A. D. 8S0. [In fact, he was king of Denmark between 760 and 
790. cf . Freemanl. It was about seventy years after this law, that Bollo 
led his people into Nonnandy and, among other customs, carried with 
lilm this method of trial; It was used there in all causes that were of 
small importance. When the Normans had transplanted themselves 
into England, they were desirous of legitimating this, as they did other 
parts of their Jurisprudence; and they endeavored to substitute it in the 
place of the Saxon sectatores^ to which tribunal it bore some shew of af- 
finity.*' Hist. Bng. Law, o. II. p. 84. For the true genesis of the institu- 
tion, see post, chap. vm. 

So the Jurist in Bees* Cyclopedia, vol. XX. observes: "Among the 
Danes the number [of Jurors] was restrained to 12 in the time of Bedner 
Ladebrog;" but further volunteers the remarkable information— *That 
this was the established number in Alfred's time, appears from his hang- 
ing Cadwine for sentencing a man to death, without the consent of the 12 
jurors upon whom he had put himself to be tried." 

The facts concerning these Scandinavian institutions— according to the 
authorities dted ante, chap. I. note 19— may be summarized as follows: 
In these kingdoms there assembled annually, or might be summoned in 
extraordinary session, a national assembly for transacting public afT airs, 
called a Thing. In Norway there was one for the north and one for the 
south ; In Denmark, one for each district. In Norway thirty-six and in 
Sweden twelve of the deputies (summoned by the crown to attend the 
Thing) were set apart for the transaction of Judicial business ; in Den- 
mark twelve were similarly chosen by the Inhabitants of each district. 
The Norwegians were called lonigreUomen^ the Swedish body nambda^ 
and the Danish navninger. In the two former, a lavo-man originally 
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joritj of those so chosen was competent to render a de- 
cision (subject to the ratification of the bishop and eight 
best men of the district) in civil suits; while in criminal 
cases^ the accuser was obliged to convince the Naevn by 
sworn evidence of the truth of his charge, before the 
accused would be subjected to a public trial — this insti- 
tution thus combining the functions of grand and petit 
jury with the exercise of judicial powers. 

Canute, however, who was a lineal descendant of 
Alfred, and desirous of emulating that monarch, adopted 
a policy of conciliation towards the English. He had 
his succession to the throne ratified by a general assem- 
bly (Witenagemot) and publicly consented to restore 
and observe the Saxon customs and laws. In 1030, he 
addressed a letter "To all the Nations of the English'* 
— under which designation he also meant to include the 

presided. A majority sufficed to render a yerdict upon a question of 
guilt or a disputed claim, after hearingr the testimony thereon. 

A critical scrutiny of the data laboriously collected by Prof. Bepp 
seems amply to sustain Forsyth's conclusion that aU these functionaries 
were ^^judges popularly constituted,** and not *'men summoned merely 
to determine /or tTie court disputed questions of fact" upon evidenoe 
laid before them (Forsyth, p. 22) and whose yerdict, anciently in Eng- 
land, **was nothing more than the conjoint testimony of a fixed number 
of persons deposing to facts within their own knowledge." (Id, 14.) In 
these early ages, questions of law and fact were generaUy bo simple as 
to render their formal separation unnecessary. Granted certain faots^ 
and certain legal consequences followed as a matter of course. So far 
as these functionaries, therefore, determined the facts of a case, they 
performed Jural duties in the modem (not in the ancient English) sense, 
and so far as they applied the law, they acted Judicially. [Like the free 
Judges of Sir H. S. Maine, quoted ante, chap. IV. note 7.] 

In any event, these institutions were not the archetype of our Jury,— 
for the laws of the Angles, Saxons, and Jutes— who were neighbors and 
close kin to the Scandinayian nations— show no traces thereof; nor 
could they have been transplanted to England by the Normans, **and 
have become the common tribunals of the country, without leaving any 
record or trace of their existence until the reign of Henry n." (Id, 86.) 
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Danes, Swedes, and Norwegians — in which he said: 
^'Be it known to yon all, that I have dedicated my life 
to God, to govern my kingdom with justice, and to ob- 
serve the right in all things.'' That is, he refrained 
from making any essential innovations or alterations in 
the systems (political or judicial) to which his several 
dominions were accustomed, and in consequence Danish 
rule had no tangible formative effect on English juris- 
prudence. 

The last of the Saxon line who ruled in England — 
chosen by the people when Sweyn's family became ex- 
tinct — was Edward the Confessor (1042-1066) whom 
Hume" deems commendable for "his attention to the 
administration of justice, and his compiling for that 
purpose a body of laws which he collected from the laws 
of Ethelbert, Ina, and Alfred. This compilation, 
though now lost (for the laws that pass under Edward's 
name were composed afterwards") was long the object 
of affection to the English nation."" 

SI Hifit. of BDffland, o. m. 

IS Namely, "about the end of the reign of William Bufus; and are to be 
found in the collections of Lambard and Wilkin.** I Reeves, p. 27. 

ss **The grand design of making a complete code of English law fell to 
the part of Edward the Confessor; who is said to have collected from the 
Mercian, West Saxon, and Danish law an uniform body of law to be ob- 
served throughout the kingdom. From this circumstance, the charac- 
ter of an eminent legislator has been conferred on Edward the Confessor 
by posterity, who have endowed him with a sort of praise nearly allied to 
that of Alfred; for as one is dignified with the title of l&gum Angltcana^ 
rum CondUor, the other has been called legum AngHcariarum JBestitutor.'* 
Id., VOL I. pp. 26, as. 


CHAPTER Vn. 

FORMS OP TRIAL AND TRIBUNALS AMONG THE 
SAXONS. 

Haying examined the social and political status of 
the Saxons in England^ as evidenced by their history 
and enyironmenty we may expect to find^ on consider- 
ing the judicial institutions, their personal characteris- 
tics reflected therein. Here, as there, we distinguish 
the same primitive system of administration, the same 
rudimentary ideas of right; the same regard for the effi- 
cacy of clerical absolution, the same adherence to old 
and meaningless forms, and the same reverence for the 
vis major. 

The judicial system of the Anglo-Saxons' depended 
for its administration on, and consisted of, four distinct 
factors or elements : these were, sectatores or suitors of 
court, the secta or suit of witnesses, official witnesses, 
and compurgators. These have been generally con- 
founded or at least not clearly distinguished, and the 
misconception of their proper functions has given rise 
to many ingenious theories. In general it may be said 
that of all these functionaries the first class only per- 
formed judicial duties ; the second and the third were 
species of witnesses ; the fourth officiated (at least orig- 
inally) in criminal cases only, while none of them were ju- 
rors. A delineation of the functions of each will be given, 
and a distinction attempted. 

1 *'That system was unaffected by the Conquest, and continued in all 
its vigor for many years after that event," Forsyth, c, V. 8 L 
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The name Of Sectatores is applied by Forsyth to the 
limited number of freemen " who attended the hundred, 
county and manorial courts," to try offenses and deter- 
mine disputes there ; . . • and the obligation to 
attend was in the nature of a tenure, for neglect of 
which they might be distrained to appear/' For, in 
accordance with the customs of those days, ^Ho do suit 
at a county or other inferior court was . . . one of 
the common tenures by which land was held, and the 
suitors, called sectatores, or • • • at a later period 
pares,* were therefore bound to give their attendance/' 
Anciently their number appears to have depended on 
chance or convenience ; nor do they appear to have acted 
always under the sanction of an oath ; for to Reeves* 
^^ it seems that causes in the county and other courts 
were heard and determined by an indefinite number of 
persons called sectatores," of whom "the frequent men- 
tion," he continues, " is no proof of juries, properly so 
called, being known to our Saxon ancestors." It would 
seem that this form of judicial tribunal was the modified 
outcome of a feature of the elaborate county system 
established by Alfred,' and a result of the alterations 
necessitated and the encroachments caused by the inces- 
sant warfare prevalent after the death of that monarch, 

* Trial by Jury, p. 66 and note. Id, p. 118. 

« "This trial by an indefinite number of sectatores or suitors of court 
continued for many years after the Conquest ; these are the persons 
meant by the terms pares ourkB, and judicium pwrium^ so often found In 
the writings of this [Angrlo-Norman] period/* Beeves, Jllst. Eng*. Law, 
vol. I. p. 85. Cf. poet^ chap. XI. Sullivan (Lect. on the Laws of Eng., ed. 
1776. p. 248) says that *'the hundred court • • • vanished In Edward 
the Third's reign.'* 

* Hist. Eng. Law (ad ed. 1787) vol. I. p. 24. 

* Cf . ante, chap. YL pp. • • • 
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which must have greatly affected his system of govern- 
ment. The whole matter, however, is involved in 
much ohscurity, and will be resumed, to isome extent, 
in the chapter treating of the Judicium Parium.* 

Concerning the second of the f oar classes. Prof. Bob- 
ertson observes : " The trial per sectam ..• re- 
sembled in principle the system of compurgation. ' The 
plaintiff proved his case by vouching a certain number 
of witnesses {secta) who had seen the transaction in ques- 
tion, and the defendant rebutted the presumption thus 
created by vouching a larger number of witnesses on his 
own side.'" It was thus an application to civil suits of 
.the principle, which governed the system of compurga- 
tion in relation to criminal causes. At a later period in 
Saxon history, however, it seems that compurgation was 
also extended to (and thus superseded the use of the 
secta in) • • • civil proceedings ; or, at least, that 
the term " compurgation" was employed to designate 
both the criminal and the civil (f. e. the sectatory) 
method. Indeed, the very name of secta became an 

• PoAt chap. XI. 

T Enc. Brit. XII, art. Jury, The same writer adds : "In course of time 
the practice arose of the witnesses of the tecta telling their story to the 
juxy, and with the increasing use of Juries and the development of rules 
of evidence, this was gradually established as the true principle of the 
system.*' 

According to Prof. Thayer C^The Older Modes of TriaU" Harv. Law 
Bev. Y. 4a-«D the seota appertained to the proceedings preliminary to 
trial, and was required to show that the plaintiff had a case sufficient to 
put his adversary to proof. The latter might ** stake his case on an 
examination of the complaint-witnesses," and prevailed if they dis- 
agreed: or he could Join issue and proceed to trial regularly. Thus the 
secta was usually not examined, and later not even produced, and only 
the formula was preserved in the pleadings (in England) until 186S. 

But in New Jersey aU decorations still archaically conclude: et Inde 
producit Bcetam C*and therefore he brings his suit, etc.") 
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alternative term for seciatares — the judges above de- 
scribed — ^which led to the confounding of the one with 
the other^ and bred endless confusion and mistake. 

At a more advanced period of the Anglo-Saxon do- 
minion, when the defects of their mode of evidence and 
system of trial became perceptible even to their untu- 
tored minds, an attempt was made to partially remedy 
these defects by the official appointment in each district 
of sworn witnesses,* whose duty it was to attest therein 
all sales, endowment of a woman ad ostium ecclesicB, 
and the execution of charters. They were not subject 
to cross-examination, and their oath was decisive in case 
of dispute. Later, persons peculiarly qualified by cir- 
cumstances (though not pre-appointed), were similarly 
sworn to prove age, ownership of chattels, and the death 
of one in whose estate dower was claimed.' Hence in 
the Year Books (16 Edw. 11. 607, A. D. 1323) we read 
complaint that one ** may name ses cosyns et ses auns, 
who by his procurement will decide against us." 

The most important of the four elements, and that 
destined to play the largest part in the development of 
trial by jury, was compurgation." Under the Saxon 
system, in criminal cases the charge of the prosecutor or 
** accuser" sufficed to put the accused on his defense. 
This defense was by means of the process of compurga- 
tion, which was in vogue among the various Teutonic 

* Brunner, Schwurz, 64^ 206. 

* Hence, when the Ck>nqueror transplanted the Norman trial by bat- 
tle or duel to England, any one who miffht have been a fit, i. e. a sworn, 
witness for either party in a real action, could **hazard himself in a 
duel," as a champion of the cause of his prindpaL See Forsyth, o. lY. 

10 Of. Beeves, yol. L p. SO. Many instances are set forth in 5 Haw. Law 
Bey. 6&-4S3, showing that by the end of the lOth century it was obsoles* 
cent, and finally preyailed in actions of detinet end debt only. 
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nations (twelve being the nsnal number) and rested on 
the maxim : *' Nbbilis homo ingenuv^y—cum duodecim 
ingenuis sepurgeL"^^ Compurgators may be defined as 
persons^ who supported by their oaths the credibility of 
the party accused^ pledging their belief in the latter^s 
denial of the charge brought against him/"" 

" These were in no sense witnesses, for they might be 
wholly ignorant of the real facts in dispute ; nor were 
they a jury, for no eyidence was submitted to their con- 
sideration. They were merely friends of the party who 
summoned them ; they knew his character, and by their 
united oaths they at once attested that character and 
their confidence in his truthfulness and the justice of 
his cause." 

This mode of trial was brought into England by the 
Saxons," and Judge Oooley thus describes it : ** Then 
the party accused — or, in later times, the party plaintiff 
or defendant — ^appeared with his friends, and they swore, 
he laying his hand on theirs and swearing with them, to 

It Vide Boflr&rOt Geriohtswesen der Ghennanen, o. 8. 

IS Contrast herewith the Yorath, post, chap. X. This appears to have 
been the inoriminatinff body, composed of a number of freemen who 
happened to be cognizant of the f&ots of a particular case whereon they 
predicated their accusation, to meet which charge the defendant had 
resort to compurgation as aforesaid. 

IS Pom., Johns. CycL II. art. Jury. 

u *'The trial by compurgators, under the name of Wager of Law, con- 
tinued to be the law of England tiU abolished in 1838." IBng. CycL HI. 26. 

For a case wherein (as late as 1817) the tender of wager of law was held 
admissible, see Chandler's Am. Law Reporter, p. 285, and note (cf . Chase*a 
Bl. 74, noU). So in Kino ▼. WiUiams, 2 B. & 0. 688, its legality was still 
a82i) reluctantly recognized in England. Controj Story, J., Siglar y. 
Haywood^ 21 U. S. 8 Wheat. 876, 5 L. ed. 718. 

Starkie (Ey. 78, note h) obseryes that the eyidence to character, in 
criminal cases, is the last remnant of the process of compurgation now 
existent in English law. 

It was abolished by Stat. 8 and 4 Wm. IV . c. 42. 


( 
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the innocence of the accused, or to the claim or defence 
of the party. Little is certainly known either of the 
origin or of the extent, in point of time or of country, 
over which the tri^l hy compurgators prevailed ; but it 
must have had great influence over the subsequent forms ) 
of procedure. It fixed the number of the traverse [t. e. 
the petit or trial] jury at 12, that being the common 
number of compurgators . • . and this was a great 
improvement on the varying and sometimes very large 
number in Greece and Rome."" 

Where the compurgators coincided in a favorable dec- 
laration, there was a complete acquittal. But if the 
accused was unable to present a sufScient number of 
these purgers ; or, "if the party had been before ac- 
cused of larceny or perjury, or had otherwise been ren- 
dered infamous and was thought not worthy of credit, 
— he was driven to make out his innocence by an appeal 
to heaven, in the trial by Ordeal,"" which was practiced 
either by the boiling water or the red-hot iron ; the 
former being supplied to the common people, while the 
latter was reserved for the nobility." The nature of this 
institution is so curious and interesting, and its pecu- 
liarities throw so much light on the character of that 
age, as to warrant a fuller consideration of this primi-\ 
tive predecessor and sometime competitor of our crimi- 
nal jury. 

If the accused was sentenced to undergo the ordeal 

by hot water, " he was to put his head into it or his 

whole arm, according to the degree of the offense: if it 

1* Am. Cyol. IX. art. Jviry, 
i< Reeves, Hist. Bn^r- Law, vol. I. p. 20. 

" See Hume's Bnfirland, app. I. The mazlm applied was : ;9C super de- 
Undert non fHMstt^udieio dei, seiZ aqaa v€L ferro, flirit de eojustUia, 
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was by cold water^ his thumbs were tied to his toes, and 
in this posture he was thrown into it. If he escaped 
nnhurt by the boiling water (which might easily be 
contrived by the art of the priests), o^ if he sunk in the 
cold water, which would certainly happen, he was de- 
clared innocent. If he was hurt by the boiling water 
or swum in the cold, he was considered as guilty."" 

Where a noble was called upon to subject himself to 
the ordeal by^the hot iron, the hand of the accused — ^to 
quote the same authority — "was first sprinkled with 
holy water ; then taking the iron in his hand he walked 
nine feet. The method of taking his steps was particu- 
larly and curiously appointed. At the end of the stated 
distance he threw down the iron and hastened to the 
altar ; then his hand was bound up for three days, at 
the end of which time it was to be opened, and from 
the appearance of any hurt or not he was declared, in 
the former case, guilty, and in the latter, acquitted." " 

Another instance may be quoted from the history of 
Hume. ** When any controversy about a fact became 
too intricate for those ignorant judges" — ^the sedatores 
aforesaid — "to unravel, they had recourse to fortune ; 
their methods of consulting this oracle were various. 
One of them was the decision by the cross. . . . 
When a person was accused of any crime, he first 
cleared himself by his oath, and h^ was attended by 
eleven compurgators. He next took two pieces of 
wood, one of which was marked with the sign of the 
cross, and, wrapping both up in wool, he placed them 
on the altar or on some celebrated relic. After some 

18 Beeves, Hist Enff. Law, L ZL 
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prayers for the fiticcess of the experiment, a priest, or 
in his stead some inexperienced yonth, took np one of 
the pieces of wood, and if he happened upon that 
which was marked with the figure of the cross, the 
person was pronounced innocent; if otherwise, guilty/' " 
It will be observed that it was the priests who had 
charge of administering these tests of innocence — termed 
judicia d&i^^ — and they doubtless reaped a rich harvest 
from the monopoly of this privilege, commensurate with 
the wealth and the guilt of the accused. And there 
was still another species of this form of trial, which, as 
least likely to cause any harm, was generally employed 
by the clergy to purge themselves when one of their 

to Hume'B England, App. I.; of. Beeyes, 1. 22. 

SI Ordeals prevailed only for about a century and a half after the Con- 
quest, and seem to have been the vitima ratio where an accused was too 
old or disabled to yenture on trial by battle, or "when compurgrators or 
witnesses could not be found or were contradictory." 6 Hary. Law 
Rev. W, 66. 

The whole system of procedure in criminal oases is well summarized 
by Prof. Pomeroy, as follows : **On the trial ... no evidence, in 
any true sense of the term, was Introduced; no attempt was made to 
examine the facts, or weigh the probabilities; the sole reliance was 
compurgation and the ordeal. In this also the rank of the accused 
modified the severity of the scrutiny. The oath of one noble was 
equivalent to that of six ceorls. If the culprit was a ceorl (churD, he 
must first call upon his lord to testify whether he had been guilty of 
crime before the present charge. When the result of this enquiry was 
favorable, the defendant could clear himself by simple compurgation or 
simple ordeal. By the first, the oaths of a proper number of his fellows 
must support his innocence ; by the second, he plunged his hand into 
boiling water up to the wrist, or carried a hot iron in his naked palm 
nine paces. If these oaths were procured, or if the ordeal resulted In 
no serious injury, he was acquitted. When, however, the testimony of 
his lord marked him as a man of doubtful character, the compurgation 
was tripled in the number of oaths, and the ordeal in the severity of its 
infliction. If the result was unfavorable, the accused was condemned, 
and must redeem himself by the payment of the appointed fines to the 
state, and compensation to the injured party, or his relations or 
tythings."— Mun. Law, 1409. 

6 
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own members was accused of a crime, and which 
was called ^^The GorsnsBd, or ordeal of the accursed 
morsel. This consisted in making the accused person 
swallow a piece of bread/' placed on the altar with 
great ceremony and preparation, and '^accompanied with 
a prayer that it might choke him if he was guilty. 
Godwin, the powerful Earl of Kent and father of 
Harold, was currently believed to have died in the acf ** 
In confining this test of innocence almost exclusively 
to members of their own order, the priests seem to have 
thought that the old legal maxim should properly read 
^^Salus cleri auprema fea;," or, perhaps, they imagined 
themselves so exalted above the "common herd" as to 
harbor the idea Quod licet Jovi, non licet hovi. Such, 
then, were the Judicia Dei." 

Eetuming to the consideration of the civil procedure, 
to which compurgation appears at a later period to have 
been extended, we learn" that "the assertions of 
parties in their own favor were admitted as conclusive, 
provided they were supported by the oaths of a certain 
number of compurgators ; in important cases the num- 
ber was twelve, or . . • when added to the oath of 
the party himself, made up that number."*' But even 
if the required number of purgers were produced by a 

» Forsyth, Trial by Jury, o. IV. of. 4 Bl. Com. c. XVII.; Beeves, 1. 21, 22. 

n •• Besides the absurdity and impiety of these presumptuous appeals 
to miraculous interposition, there can be little doubt that the dan«rer of 
them was often evaded by management, so as to be more apparent than 
real." Best, Ev. 6 42, note a. 

For a curious ezempliflcation thereof, from an old ecclesistical source^ 
see Law Mag. (N. S.) vol. I. p. 8. 

As to the trial of witches by the ordeal, see some queer instances in 
Sir W. Scott's Demonolofiry and Witchcraft, Letter VIII. 

«4 Forsyth, a IV. p. 82. 

S5 As to this numl^r, xidi chap. VIII. note 26. 
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party, '' his opponent might (in some cases, at all events) 
overpower the force of their testimony by calling com- 
pnrgators on his side, whose oaths were of preponder- 
ating legal yalue. These, again, might be met by the 
accnsed in the same manner • • • until either party 
prevailed in the amount of legal value of the witnesses who 
supported them" • • • Sometimes the number of 
compurgators was so great as to form a large assembly/' 

Thus, in one case, it is recorded that a certain 
Ulnothus '^addtmtfideles virosplus quam mtUe, utper 
juramerUum illorum sibi vindicaret eandem terram."" 
A thousand witnesses to prove title to an estate I 

The general rule of that day was, that witnesses were 
counted, not weighed. But, when the number was nearly 
evenly balanced, a very singular method for determining 
the superior legal value of the statements of the con- 
testants was resorted to. A graduated scale of oaths 
prevailed, and legal credit was given them in accordance 
with the rank of the witness. The basis of estimation 
was the amount of wergild (also called man-bot), which 
was a compensation in money to be paid for personal 
injury" done to another, according to the value which 
the law set upon his life." Thus the oath of a person 

tt •* So, in the dvil law, either of the litigant parties miffht in many 
oases tender an oath, called the 'decisory oath,' to the other; who was 
bound under peril of losing his cause, either to take it (in which case he 
obtained judjirment without further trouble) or refer it back to his ad- 
versary, who then refused it at the like peril or took it with the like 
prospect of advantage." Best, Bv. 160. 

n Hist. Ellens. 1. 3&. 

M »• The state did not regard the lives and persons of all individuals as 
of equal consequence, but annexed a different value to each, according 
to their status or rank in society.*' Pomeroy, Mun. Law, 6 408. 

s*If any further illustration of the influence of the Anglo-Saxon 
clergy, and of the abject awe they inspired, be needed, it will be found 
in the fact that " by the laws of Kent, the price of the archbishop's head 
was higher than that of the king's," the latter being about iSiaOO. 
Hume's England, app. I. 
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worth 1200 ishillingB was equal to that of six churls, 
which was the term applied to an ordinary freeman/* 
each of whom, however, was still considered as weighty 
as two Welshmen 1" 

Accordingly it causes little surprise, when, cognizant 
of the system, and conscious of this method of estimat- 
ing the value of depositions, we read in Hallam that 
'^perjury was the dominant crime of the middle ages; en- 
couraged by the preposterous rules of compurgation and 
by the multiplicity of oaths in the ecclesiastical law/' " 

As referred to above, the points of resemblance be- 
tween sectafores, compurgators and jurors have been the 
origin of many ingenious theories, maintaining that our 
modem jury was derived by a species of evolution from 
one or the other of these primitive boards of trial; while 
Turner, in his history of the Anglo-Saxons, fails to ob- 
serve any distinction whatever between compurgators 
and jurors. This, concludes Forsyth," is "entirely a 
mistaJce, founded on a misconception of the original 
natureof the office of jurymen. . . . Compurgation 

» There were two nlnnnfn of freemen— the nobles or earls and those not 
noble or ohurls. The unftee man or serf was termed a theow, and **was 
a mere diattel ; he had no rig-hts ; could be transferred from one owner 
to another ; had none of the privileges of freemen ; was not, in fact, an 
element of the community or state.*' Pomeroy, Mun. Law, 6376. 

Nor could the churl become an earl, 'for the simple reason that he 
could not change his forefathers ; but he might, and often did, become 
a thegn [thane]."— Freeman, Growth Bng. Const., o. I. 

siForsyth, pp. 78, W. cf. Fomeroy, Mun. Law, 1370. 

<• Hist. Middle Ages, Supp. Notes 360. 

It was this prevalence of perjury, which is said to have led to the pro- 
ceeding called an Attaint [as to which, see poetj chap. IX.] for 'It Is relat- 
ed by the old writers that, during a considerable period after the Con- 
quest, it was difficult to maintain the Saxon administration of Justice in 
the county courts, by reason of the lapsed integrity of the freeholders, 
who were usually assembled in these courts as jurymen." Cooley, Am. 
Cycl. y. 152, art. Common Law. 

M Trial by Jury, c. IV. 
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was one mode of trial; the jury was another. Each was 
* distinct from the other, and both might and in fact did 
co-exist together," although, as experience taught men 
the immense advantage which the latter had over the 
former as a means of discovering the truth, trial by 
compurgators fell gradually into disuse." While an 
American authority of weight holds it to be '^certain 
that all these influences" contributed to establish this 
mode of trial in England, and to shape it as we knew it 
to exist there. Indeed, it was not until all of them had 
had an opportunity of completing their work, that we 
find what we should now call a jury."" 

We had, in the preceding chapter, traced a historical 
outline of the Anglo-Saxon or, rather, ante-Norman 
■epoch, and have now completed the consideration of the 
various phases of its jurisprudence. It may, therefore, 
not be inappropriate, before taking final leave of this 
topic, to conclude with a graphic comment on the gen- 
eral status of the island and its inhabitants, at that 
period. Hume" observes : "Whatever we may imagine 
concerning the usual truth and sincerity of men who 
lived in a rude and barbarous state, there is much more 
falsehood and even perjury among them, than among 
civilized nations. Oqr European ancestors, who em- 
ployed every moment the expedient of swearing on ex- 
traordinary crosses and relics, were less honorable in all 
engagements than their posterity. . . . The gen- 
eral proneness to perjury was much increased by the 
usual want of discernment in judges, who could not dis- 

M Cf . ante, note 14. 

M And that of the Norman recoflrnitors— as to whom, see chap. IX 

«• Cooley, Am. Cyd. IX. art. Jury. 

^ Hist, of BnjT., app. I. 
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CUSS an intricate evidence, and were obliged to number^ 
not weigh, the testimony of the witnesses. Hence the 
ridiculous practice of obliging men to bring compurga- 
tors, who, as they did not pretend to know anything of 
the fact, expressed upon oath" that they believed the 
person spoke true; and these compugators were in some 
cases multiplied to the number of three hundred (Praef. 
Nicol. ad Wilkin, p. II.)*' . . . 

*'They [the Anglo-Saxons] were in general a rude^ 
uncultivated people, ignorant of letters, unskilled in 
mechanical arts, untamed to submission under law and 
government, addicted to intemperance, riot, and disor- 
der. Their best quality was their military courage, 
which yet was not supported by discipline or conduct. 
Their want of fidelity to the prince, or to any trust re- 
posed in them, appears strongly in the history of their 
later period, and their want of humanity in all their his- 
tory. Even the Korman historians, notwithstanding 
the low state of the arts in their own country, speak of 
them as barbarians, when they mention the invasion 
made upon them by the Duke of Normandy (Qui. Pict. 
p. 202). The conquest put the people in a situation of 
receiving slowly, from abroad, the rudiments of science 
and cultivation, and of correcting their rough and 
licentious manners. '* 

S8 As to the value of oaths in general, see Best, Ey. 1 59, and the au- 
thorities there referred to in the notes. 

As lUnstratiye of the multiplicity of oaths pervading the administra- 
tion of Justice even at a more recent p^iod, it has been well observed 
that '*a pound of tea cannot travel regularly from the ship to the con- 
sumer, without costing half a dozen oaths at the least." Faley's Moral 
& Pol. Philos. bk. ni. pt. L c. 16. 

And our own execrable tariff and tariff-administration laws render us 
to-day justly amenable to similar strictures. 

8« And even more; e. g. the case of Mister Ulnothus (tmUt p. 88), who 
marched to court with more than a thousand men, to prove his daim. 
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THE INSTITUTIONS OP THE NORMANS. 

The accession of William the Norman (1066) consti- 
tutes the second great landmark in the history of Eng- 
lish law, and inaugurates the epoch from which may be ^ 
said to date the science of our jurisprudence. In the 
eloquent language of Judge Story/ ^^some of the most 
venerable sages of the law belong to this period; the 
methodical and almost classical Bracton; the neat and 
perspicuous Glanville; the exact and unknown author of 
Fleta; the criminal treatise of Britton; the ponderous 
collections of Statham^ Fitzherbert^ and Brooke; and, 
above all, the venerable Tear Books themselves, the 
grand depositaries of the ancient common law, whence 
the Littletons and the Ookes, the Hobarts and the 
Hales, of later times, drew their precious and almost in- 
exhaustible learning • • . This, too, was the age of 
scholastic refinements and metaphysical subtilties, and 
potent quibbles, and mysterious conceits;" when special 

iMisc Writings, p. 198, ff : On the Progreas of Jurisprudenoe. 

s So Blackstone speaks of **the ingenuity of the same ages, which per- 
plexed aU theology with the subtllty of scholastic disquisitions, and 
l)ewlldered philosophy in the mazes of metaphysical jargon." 2 Bl. Ck>m., 
«nd of c. IV. 

Among the masteir-spirits of these ages, Longfellow (in his essay on 
Dante)— after referring to Albertus Magnus, and Peter Lombard, **The 
Wise Master of Sentences,*' and "the Angelic Doctor, Thomas Aquinas'* 
—mentions Raymond LuUy, the Doctor Illvminatua, Francis of Mayenoe, 
the Mofftster Acut/ua Abetractionum, William Durand, the Doctor BeaoliA- 
iissimtM, Walter Burleigh, the Doctor Planiu et Perspicuus, and William 

87 
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pleading pored over its midnight lamp, and conjured 
ap its phantoms to perplex, to bewilder, and sometimes 
to betray. This, too, was the age of strained and quaint 
argumentation, when the discussions of the. bar were 
perilously acute and cunning. And yet, though much 
of the law of these times is grown obsolete, and the task 
of attempting a general revival of it hopeless, it cannot 
be denied that it abounds with treasures of knowledge. 
It affords the only sure foundation, in many cases, on 
which to build a solid fabric of argument; and no one 
ever explored its depths, rough and difficult as they are, 
without bringing back instruction fully proportioned to 
his labor." • 

Oocam, the Doctor InvlncibiUB, SingulcuriSt et Ffnerabflte— "men of acute 
and masculine inteUeot." 

There were, moreover, the Doctor Solemni&tthe Doctor SofMu6,the Doctor 
Fundatitslmus^ and last not least John Duns Scotus, the Doctor SubtUis 
and founder of **the Formalists, who taught that the end of philosophy 
is, to find out the quiddity of thln«rs— that every thinff has a kind of 
quiddity or quidditive existence,— and that nothingrness is divided into 
absolute nothin^ess, which has no quiddity or thlnerness, and relative 
nothincrness, which has no existence out of the understandinir.*' 

s In connection with the note appended to chap. Y. (p. 00) —concern- 
ing the influence of the civil on the common law— the high esteem with 
which the former was regarded by so eminent an authority as Mr, Jw^ 
tice Story may here be advantageously referred to. 

In his eulogistic remarks on the occasion of the demise of Hugh S. 
Legar6, U. S. Attorney General, he observed: "I had indeed looked to 
him with great fondness of expectation. I had looked to see him accom- 
plish what he was so well fltted to do,— what, I know, was the darling 
object of his pure ambition— to engraft the dvil law upon the Jurispru- 
dence of this country, and thereby to expand the common law to grreater 
usefulness and a wiser adaptation to the progress of society ... by 
forcing into it the enlarged and liberal principles and Just morality of 
the Roman Jurisprudence." Misc. Writings, pp. SSO, 822; of. 1 Kent» 
Com. 615. 

Dr. Irving (Intro, to the Civil Law) maintains that the influenoe of 
the civil law on the laws of England has been much greater than lawyers 
generally are aware. This coincides with the opinion of Bpence and Holt» 
cited in the Note last referred to. 
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With the reign of William^ the administration of jus- 
tice becomes more regular and systematic; the stndyand 
propagation of law, more general; and the march of 
progress and improvement is steady, distinct, and more 
clearly discernible^ It is, however, a mistake to suppose 
that the Conquest wrought any radical change* — such 
as the triumph of the Saxons made in the system of the 
Britons — nor should we allow the epithet of "The Con- 
queror'' to mislead us. Conscious of his weak title, he 
pretended to claim the crown by virtue of the (supposi- 
tive) will of Edward, and strove to ingratiate himself 
with his new subjects — so far as the insolence and 
rapacity of his Norman retainers permitted — by allow- 
ing the English, in pursuance of the example erstwhile 
set by Canute, to continue in the enjoyment of their 
ancient customs and laws. The term "Conqueror,'' ac- 
cording to the legal phraseology of that time, was simply 
intended to convey the idea that he had acquired the 
throne by purchase (his being a title by testament), 
and not by descent or, least of all, by the jus belli.* 

The correctness of this view is further made manifest, 
and his policy of pacification corroborated, by the pre- 
amble to the laws promulgated in the reign of William: 

" Cez sont les lots i Us custumes que It reis Will grant- 
udalpople de Engleterre apres le cunquest de la terre; 
idles meimes que li reis JBdward, sun cusin, tint devant 

lui."' 

• 

* Of. ante, chap. Y., PP. 6&^; chap. YII. note L 

■ Conquestux id gwod a parentUma non aecepium, 9ed labore pretio veil 
parsimonia comparatum po8gidemuB, Hlnc Gvlieimus I. didtur, qui Ati- 
gUcun eonquigMl (1. e. aequisirM ^^purchased;**) non quod aubegiJL Spelman's 
Gloeeary; of. 2 BL Oom. o. IV., Id. o. XV. 

* Tbansultion : These are the laws and customs which WlUlam the 
. king granted to the people of England after the acquisition of that 
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*' Accordingly, " observes Forsyth/ "we find the dis- 
tinguishing features of Anglo-Saxon jurisprudence 
retained by the Norman king . . . the wergild, or 
manbot, for bodily injuries ; the system of mutual sure- 
tyship (fridborh, improperly rendered frankpledge) ;* 
the prohibition of suits before the king, unless there was 
first a failure of justice in the hundred, or county court; 
the necessity of purchases and sales being made in the 
presence of legal witnesses; and the use of compurgation 
and the ordeal." 

The principal changes made by William the Acquirer 
were three in number : 

1. The separation of spiritual and temporal courts. 
It suffices for our purpose to know that " William I. 
had separated the ecclesiastical jurisdiction from the 
ciyil by forbidding bishops to hold pleas in the county 
or hundred courts, find had limited their power to 
causes of a spiritual nature in their own tribunals"" — 
thus curtailing to a considerable extent the influence of 
the clergy upon, and their power of interference with, 
the judicial system. Still, however, ecclesiastics con- 
tinued to officiate as judges in secular courts, until the 
year 1217 ; and, generally, as chancellors, until the 
period of the Beformation (1619)." 

land : being the same [as those laws] whioh King Edward, his cousin, ob- 
served before him.— Thus *Va8 the system of Saxon Jurisprudence con- 
firmed as the law of the country ; and from thenceforth it continued the 
basis of the common law, upon which every subsequent alteration was 
to operate." Reeves, vol. L p. ao. 

1 Trial by Jury, p. 96. 

8 Concerning these institutions, see ante, chap. VI. p. 47. 

The Saxon term ** fridborh" was, by the ancient Jurists, erroneously 
rendered Uberum, in place of pocis, plegium: which was angUdzed into 
frankpledge, instead of "pledge of peace." 

• Mackintosh, Hist of Eng., Ck:. III. 

10 Cf. Kaufmann's note to Mackeldey's Modem Civil Law (app. to 
Cocke's Common and Civil Law in U. S. Jurisprudence, pp. 225-241). 


THE INSTITUTIONS OF THE NOBMANS. 91 

2. The appointment of itinerant justiciars, later 
termed judges in eyre, who yisited the different coun- 
ties to administer justice in the king^s name, and thus 
represented the curia regis throughout the realm, dis- 
tinct from the hundred and county courts. 

3. The introduction of the Norman trial by duel, as 
a means of determining (originally) the question of guilt 
or innocence in criminal, and (later) the facts at issue 
in civil cases. By this method, a party would offer to 
prove his side of the case by producing some person qui 
hoc vidit vel audivit,^^ and would hazard himself in duel 
for it, and the other party did the like ; and judgment 
was entered in favor of that party whose champion pre- 
vailed, while the vanquished champion was severely 
punished for having borne false witness. This form of 
trial was, in the reign of Henry II. (1154-1189)" still 
" decisive in pleas concerning freehold; in writs of right;* 
in warranty [i, e. guarantee]; in warranty of land, or of 
goods sold ; debts upon mortgage or promise; sureties 
denying their suretyship ; the validity of charters ; the 
manumission of a villain; [and in] questions concern- 
ing services/"* 

11 Cf . Glanville, de Leolbus et Consuetudinibus Regni Angliae; and see 
chap. IX. note 15, for the mode of procedure in trial by battle. 

18 This monarch is by some styled "the founder," and Edward I. (1273- 
1907; **the completer" of the common law, of which *Mt is almost impos- 
sibie to discover the orijjrin ... or even to ascertain the times at 
which It received its various accessions. Beared on no fixed foundation, 
and constructed from the accumulations of successive ages, it has been 
constantly changing during its progress to completion." Prof. Kauf- 
mann's note to Mackeldey's Civil Law. Common Law (as defined by 
Bobinson, Elem. Law, Z, based on Austin) *' is that rule of civil conduct 
which springs from the common wisdom and experience of society, in 
time becomes an established custom, and finally receives judicial sanc- 
tion and affirmance in the courts of last resort." But see chap. V. note 
1&; chap. IX. note 2. 

IS Beeves, Hist. Eng. Law, c. II. p. 83. 
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Concerning this institution, introduced by the Nor- 
mans, the comment of Hume" is of interest : " The 
practice also of single combat was employed by most 
nations on the continent as a remedy against false evi- 
dence ; and though it was frequently dropped, from the 
•opposition of the clergy, it was continually revived, 
from experience of the falsehood attending the testimony 
of witnesses. It became at last a species of jurispru- 
dence ; the cases were determined by law, in which the 
party might challenge his adversary, or the witnesses, 
or the judge himself." And though these customs were 
absurd, they were rather an improvement on the meth- 
ods of trial which had formerly been practiced among 
those barbarous nations, and which still prevailed 
Among the Anglo-Saxons." Canon Stubbs, On the other 
hand, would have it regarded as "a sort of ultimate ex- 
pedient to obtain a practical decision, an expedient 
partly akin to the ordeal as a judgment of God, and 
partly based on the idea that where legal measures had 
failed, recourse must be had to the primitive law of 
force."" 

14 Hist. Enflr.t app* I* Bruoner (Schwurz. 189, 197-8) demonstrates Its 
■antiquity by reference to a capitulary of Louis the Pious, which (A. D. 
819) prescribes that where two sets of witnesses flatly contradict each 
^tfaer, ^^eliffonturduoexiiMte • • qyieumacnti8UfuBMbuBlneampod&-' 
eerUnU** etc. 

» Of. ante, chap. lY. p. 47. 

It Const. Hist, of Eng., a XTTT. p. 668. Prof. Thayer (6 Hary. Law Bev, 
•65-70) holds that the champion, who was practically **a complaint wit- 
ness " [cf . chap. Vn. note 7], was frequently hired for the occasion, and 
that resort to "the Judicial battle" was had at odd intervals only. It 
was considered obsolete, until, to the amazement of mankind, in 1825 a 
*' defendant escaped by means of this rusty weapon,*' and in 1819 it was 
adjudged (AOiford ▼. ThomUm, 1 B. & A. 406) to be stiU "the constitu- 
ttlonal mode of trial" in capital cases. Then, at last, Parliament abol« 
lahed this legal spectre by 60 Geo. III. a 46. 
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Inasmuch as upon sach a test^ the combatant of su- 
perior physique must ordinarily prevail, it naturally 
suggests the cynical maxim of Frederick the Great that 
the Almighty is on the side of the heavier battalions. 

Besides this form of martial trial, however, which so 
well reflected the valor of its votaries (Reeves I. 83) 
there appear to have been used in Normandy * and 
brought over on the Norman advent to the island, cer- 
tain institutions used for the purpose of a quasi-judicial 
inquiry on the part of the crown, and from the example 
of which, by analogy, the later jury was immediately de- 
rived. Thus there are found existing in England, 
shortly after the Conquest, Inquisitions (id quod dam- 
nurn, which anciently were connected with all grants by 
the crown;" Inqxiisitioiia post mortem, whose purpose was 
to ascertain, on the demise of a tenant of the king, of 
^ what lands he died seised ; Inquisitions de lunatico in- 
quirendo, instituted to test the mental sanity of a per- 
son; and Inquests of office, which occurred in cases 
where the interest of the crown was thought to be 
affected by some transaction between subject and sub- 
ject: and these various inquiries were conducted through 
the agency of persons selected from the body of the com- 
munity, in whose midst or in whose vicinage the trans- 
action, which was the subject of investigation, occurred. " 

I'T From the intimate connection of Judicature with finance under the 
Norman Kings, Stubbs (Const Hist. TSng. 1. 885, 386) concludes *'that it was 
mainly for the sake of the profits that Justice was administered at all.** 
The earliest use of the inquisition on English soil seems to have been in 
the compilation of the * Doomsday Book * in 1086, *86, a record of local cus- 
toms and of the tenure and taxable quality of land, ** accomplished by a 
commission, making inquiry throughout England, by sworn men of 
each neighborhood, responsible and acquainted with the facts.'* 6 Harv. 
Law Rev. 252; dting Big., Plac. Anglo-Norm. XLIX. PaJgr. Com. L 271-873. 

IS Gf. Maoclachlan« Eng. Cyd. III. art. Jury, 
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So these Inqaests are spoken of by Stephen (in the 
eighth chapter of his monumental History of the Crimi- 
nal Law of England) as ^'the usual mode of determining 
questions of fact'' among the Normans. '^An inquest 
was a body of persons representing a certain number of 
townships or other districts" — ^the township being rep- 
resented by four milites and the reeve. They were con- 
vened by a justice, sheriff, or coroner, as representative 
of the crown, ^^and answered upon oath the particular 
matters proposed to them. They were wont to be se- 
lected for their knowledge of the facts of a particular 
case, which they might supplement by inquiry on tho 
spot, or possibly by hearing evidence; for "it was by 
their oath, and not by the oath of their informants, 
that the fact to be proved was considered to be estab- 
lished." Inquests were first introduced in what wero 
then "the commonest and most important of civil 
causes, namely, trials held in order to determine tho 
right to land." 

Bruuner" has most exhaustively investigated this 
whole subject, showing that the inquisitio, "a. proced- 
ure unknown to the old Germanic law,^' originated in 
"the capitularies and documents of the Carlovingian 
period," and that this Frankish law became a Norman 
institution after 912, when BoUo established himself in 
the territory subsequently Normandy. 

. These capitularies (so called because of their division 
into chapters, capitula) were promulgated by the kings, 
after consideration thereof in a general council or as- 
sembly, and are thus of mixed kingly and popular origin. 

!• SehwuirzmieM, pp. 84, 88, 12&-130, et aUter. See some reference to 
Capitularies, anU, ohap. I. p. 1, ohap. lY. p. 47. They have been ool* 
lected by Baluze. in a compilation called Capitvlaria Begum Franeorum, 
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The inquisition was, gradually, *' applied both in legal 
controversy and in administration " and " no character- 
istic of it is that the judge summons a number of the 
community, selected by him as haying presumably a 
knowledge of the facts in question, and takes of them a 
[sworn] promise to declare the truth on the questions 
to be put by hira/' 

Thus in 829 A. D. it was provided that, in all matters 
concerning the royal revenues, *^per illos qui in eo comi- 
taiu meliores et veraciores esse cognoscurUur—per illorum 
testimonium inquisitio fiat" This, cogently observes a 
recent commentator, ^^is not merely ascertaining facts, 
it is determining controversy by a mode of * trial; ' taxes 
are laid, services. exacted, personal status fixed, on the 
sworn answer of selected persons of a certain neighbor- 
hood. Such persons were likely to know who was in 
possession of neighboring land and by what title; they 
knew the consuettidines of the region, the free or servile 
status of the neighbors, their birth, death or marriage. 
An enlightened principle has now come in as regards 
revenues which was likely to extend and did extend to 
judicature^ for that was only another part of royal ad- 
ministration."** It was the influence of the crown 
alone, which could compel parties to give up the time- 
honored formal procedure of the popular courts, to take 
an oath, and to produce their witnesses in the royal 
courts. By this institution, the king simplified, and 
largely obviated the barbarities or uncertainty of, the 
procedure theretofore prevalent, and is thus entitled to 
be called the great law-reformer of those times. The 
inquisition crossed the channel with the Normans, and 

so Thayer, 6 Harv. Law Bey. 250. Cf . cmU^ note 17* 
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early in the thirteenth century, when John lost Aqni- 
taine to the French, while " dying slowly out in France, 
began its peculiar astonishing development in Eng- 
land."" 

In addition to these bodies of general inquiry {inqui- 
sitoria juraia) there also appear to have arisen, con- 
temporaneously with the above, certain accusatory 
tribunals {jurata delatoria) "who presented offenses 
committed within their district or ward, hundred or 
county, to the king or his commissioned justices • • . 
their duty being to charge offenders who, upon such 
accusation, were put upon their trial before judges. 
. . . Though involved in much obscurity, there is 
little doubt that they formed the origin of our present 
grand juries."*' There was no fixed number of members 
prescribed for either of these two classes of official in- 
quirers, but the attendance vacillated, and was proba- 
bly dependent on local usage or convenience ; in most 
cases, however, the number was greater than twelve. 

The introduction and establishment of these Inqui- 
sitions developed with but slight modification of the 
principle underlying their intervention, the innova- 
tion termed the Assise, whose history and progress 
will be more fully considered hereafter," as being the 
immediate progenitor of the modern jury, and based on 
the customs of the Normans. For "in Normandy 
offenders were convicted or absolved," in cases where 
the trial by battle was inapplicable or impracticable or 
not customary,'* or at times when it was interdicted by 

91 Thayer, 6 Hary. Law Bey. 861, citing Maine. Early Law and Cus- 
toms, 0. VI. 
M Ibid. p. 24. 
S8 Chapter IX. 
<4 Of. the statement of Prof. Stubbs, and of Reeves, anU. 
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the clergy," and in causes of small importance gener- 
ally," "by an inquest of good and lawful men (probi et 
legates homines), summoned from the neighborhood 
where the offense was surmised to have been commit- 
ted. . . . Those were to be selected to serve on 
43uch inquest, who were best informed of the truth of 
the matter ; and friends, enemies, and near relations of 
the accused were to be excluded. ... In the Nor- 
man Writ of Bight, those were to be summoned as 
recognitors,^^ for so these quasi-jnrors were*called, "who 
were bom and had ever dwelt in the neighborhood 
where the land in question lay (^Grand Coustumier,* 
cap* 68, 69, 103);" for this mode of trial prevailed as 
well, under corresponding circumstances, in civil suits. 
" The incidents," our authority"^ continues, "though 
unlike our present mode of trial (which has entirely 
altered its character within the last four centuries) are 
nearly identical with the trial by jury as described by 
Glanville and Bracton;" while, on the other hand, it 
conclusively appears, from a comparison of the laws and 
edicts issued by the king lefore the Conquest with the 
forms of law process presented by Granville, that they 
are as distinct from each other as the laws of two differ- 
ent nations." By virtue of the institution, thus pre- 
sented as a substitute for the existing inefficient modes 
of trial, " the power and duty to decide in a particular 
case " was entrusted " to a limited number of freemen 
selected from the district, and this number was gener- 
ic Of. Hume, quoted amU, 

M See cbap. VI, note 20, where Reeves traces the system of the Normans 
to their Scandinavian ancestors. 
>i Macolachlan,flui>ni. 
M Of. Madox, Hist. Exchequer, p. 122. 

7 ' 
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ally twelve or some multiple of twelve." This delegated 
body/* unlike the compurgators, " did not act without 
knowledge of the facts involved in the dispute/* but 
such knowledge was not acquired by means of any evi- 
dence submitted to or predicated upon argument heard 
by them. " They decided entirely upon their own per- 
sonal knowledge and information. In the selection of 
these persons, who were called recognitors, care was 
taken that they should be acquainted with the circum- 
stances of the case, with the litigant parties, with 
the situation and ownership of the disputed property. 
They were, therefore, invariably chosen from the im- 
mediate vicinity of the parties or of the land in ques- 
tion. In doubtful cases they were strictly examined, to 
discover the amount and source of their knowledge. 
When appointed, they heard no evidence or allegations, 
but retired apart, and by comparing their previous in- 

M Twelve— 'in which patriarohal and apostolical number" (says filaok- 
8tone bk. III. c. 28) ^ Sir Edward Coke [Ck>. litt. 156] hath discovered abun- 
dance of mystery "—appears to have been a fftvorite number for constl- 
tutingr political and Juridical bodies, with the various nations of the Teu- 
tonic group : thus there was a general council of the whole Old-Saxon 
nation, formed of ttoeloe chosen men from each district. Freeman^ 
Growth of Bng. Oonst. a I. note 41 ; cf . Hallam, Mid. Ages, II. 401, who 
refers to a learned and elaborate essay in Edinb. Bev. XXX. 116. 

We find it represented among the Scandinavians, later with the Ger- 
mans, and also in the Saxon compurgators above considered. In ftust» 
this coincidence of numbers has been the cause of drawing many hasty 
analogies and of forming divers ingenious theories concerning the origin 
of our jury. As illustrative hereof, is appended a curious passage from 
a legal treatise, published in 1682 and attributed to Lord Somers. 

** In analogy, of late the Jury is reduced to the number of twelve, like as 
the prophets were twelve, to foretell the truth; the apostles twelve, to 
preach the truth ; the discoverers twelve, sent into Canaan, to seek and 
report the truth ; and the stones twelve, that the heavenly Hierusalem 
is built upon." Guide to English Juries, by a Person of Quality. 

The early inquisitors and recognitors, however, varied in numljer from 
seven and even less to sixty-six. Fide Brunner, Schwurz, 111-11& 27&-S74, 
363-864. 
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f ormatioiiy whether acquired by sight of the occarrences 
or by traditions in the vicinage, or by any other means, 
they rendered their decision or verdict, vere dictum, upon 
oath. As they assumed to speak upon oath, from their 
own personal knowledge, they were liable to the penal- 
ties of perjury, if they returned a false verdict." ** 

Thus there was substituted, for the mere numerical 
preponderance of oaths, by irresponsible Compurgators, 
a decision upon knowledge, by twelve Eecognitors, who 
^^ acted upou some cognizance of the facts involved in 
the dispute, but they derived that information from 
themselves ; they were, indeed, a /wry of witnesses testi- 
fying to each other." " 

M Pomeroy, Mun. Law, 1 125w 

Slid. S186. 

With the establiBhment of recognitions, there thus existed, simultan- 
eously, in the Anglo-Norman period, a great variety of modes of trial 
(Ze^es). Trial by battle (says Thayer, Hary. Law Rev. lY. 168) was the 
lex vUrata; by the ordeal, lex apparens^ mcmifetta or pariZKlis; by the 
oaths of compurgators, lex probabUie; by simple oath, lex Hmplex; by 
reooJd, lex reeordationU; and by inquest or assise, lex in^iBtUonie or 
recognUionis. 

" By lex teme is meant the procedure of the old popular law." Brun- 
ner, Sohw. 86ib 




OHAPTBE IX. 

THE ASSISE OF HENRY IL AND TBDE CIVIL JURY. 

Such were the institntions brought over with, or de- 
veloped as a result of, the Norman Conquest, and which 
prevailed in general as described— ^^o-ordinately with 
the Anglo-Saxon institutions — until the reign of the 
second Henry, by which time the national unity was 
completed, the distinction between English and Normans 
had disappeared, and the nation had become one and 
realized its oneness; a realization which is necessary 
before the growth can begin.* 

Not until the reign of King Henry IL, writes Beeves,* 
did the trial by jurors become general — ^the trial by an 
indefinite number of sectatorea continuing for many 
years after the Conquest. In that reign, many questions 
of facts relating to property were, instead of as hitherto 
by duel, tried before duodecim liber os et legales homines,* 

1 Of. Stubbs, Const. Hist, of England, c. XII. 

* Hist. BnflT. Law, I. 8S-S8. This "sreat and sagacious king" ooura- 
geously set bis teoe a^rainst the ancient laws and customs of the realm, 
and moulded the irregular unsystematized inquisitions into permanent 
form, (cf • 6 Hary. L. Bey. 264, 256). *' What he reorganized, Bdward L 
defined and completed." (Stubbs, supra.) 

> The Common Law required a Juror to be liber et legdliB homo, and 
*' under the word *homo,* '* writes Blackstone, ^ though a name com- 
mon to both sexes, the female is, however, excluded, propter defectum 
eexUta : except when a widow feigns herself with child, in order to ex- 
clude the next heir, and a suppositious birth is expected to be Intended : 
then upon the writ de ventre inspidendo^ a jury of women is to be 
impanelled to try the question whether with child or not." 8 Bl. Com. 
c. XXIII. ; cf. Beck's Medical Jurisprudence. 229; Madd. Ch. U; Qycl. 
Pol. Sci.n.660. 
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jurcUoB veriiatem dicere.* This tribunal was called 
assisay Glanville tells us, from the name of the law by 
which the application of this mode of trial was pre- 
scribed. * The text of this law has not come down to us, 
so that we are ignorant of its precise scope, or whether 
it preceded or succeeded the enactments of Clarendon. 
From Glanville (lib. 13, c. I. lib. 2, c. 7, 19) however, 
— who styles it regalis constitution and regale quoddam 
deriejiciumy dementia principis de concilio procerum 
populis induUum* — it appears to have introduced the 
trial by assise or jury in real actions as a mode of de- 
ciding facts, which the subject might claim as a matter 
of right; so that, for the trial of all questions involving 
the seisin (t. e. the lawful possession) of or the right to 
land, the tenant or defendant might claim the inter- 
vention of twelve good and lawful men, then termed 


This MatronB' Inquest Is, in modem praotloe, replaced by a jury of 
physioians. Thus in New York, the Code of Grim. Proo.(S 501) provides 
for the impanelment of six physicians, one or more of whom may be 
summoned from an adjoining county, and none of whom **need be 
qualified to serve as a juror in a court of record." 

* Mr. Whitridere dtes as the earUest appearance of these ** twelve free 
and lawful men, sworn to sx>eak the truth," a suit between Gundolph, 
bishop of Bochester, and Pichot, kingr's sheriff, affecting the title to cer- 
tain lands in Kent (reported Textus Boffensis^ Thorpe 81). ** This is t/ie 
first case of which we have any record, in which the decision was ren- 
dered by a limited number of suitors, or pores curies" [see however, as 
to these, post, chap. XI]. '* Mr. Forsyth insists that the twelve here were 
merely compurgators, while Mr. Starkie thinks the case a precedent 
which must have had much weight, and which established if it did not 
introduce the trial by jury." The writer himself concludes '* that the 
practice or custom described in the foregoing account was the beginning 
from which that institution which was incontestably the trial by jury 
was developed by the Norman lawyers during the time of the Plantag- 
enets." OycL Pol. Sci. II. 6584)64. Bigelow.Piao. Anglo-Norman, 84. 

* Of. port, note 9. 

^ Of. onto, chap. VI. note Ifiw 
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recognitors/ while the proceeding, collectively, was 
termed recognition assisa, or percognitio. And it also 
appears that this proceeding, both by analogy and by 
force of castom, was wont to be resorted to for deter- 
mining other qnestions than those concerning land to 
which it was limited by the statute— namely qnestions 
incidentally arising in a recognition (e. g. whether a 
party was a freeman and therefore entitled to this mode 
of trial, or what was the usage of a particular locality, 
or the right of a challenged recognitor to serve on the 
inquest) — and then the institution was termed ^.jurata^^ 
and the process was said to be per juratam patrice or 
vidnetiy per inquieitionem, or per juramentum legalium 
hominum. 

Hence the assise * of Henry 11. '' was in its original 
constitution nothing more than a body of twelve knights, 
empanelled to determine by their testimony a disputed 
question of seisin of land, right to an advowson, or 
villenage" — i. e. questions of real estate and status. ^^ In 
it we first find the jury in its distinct form, but the ele- 
ments of which it was composed were all familiar to 
the jurisprudence of the time, and • • . except as 
regards its definite constitution, it involved no idea 
novel to the minds of our ancestors." " 

Tie. the Jurors impanelled in an aasiae, so called beoausethey^ao- 
knowledffed " a ditsftigin by their verdict. Bracton, de Legtbus, L 6. 
The recognitio was the ** answer " to the inqulsUio or inquiry, made by 
a body of witnesses. 

• See post, chap. X. 

9 •( The word *cmita* means notiilnfir more than statute or enactment. 
Hence the reooffnition by jurors was oaUod an assise, because it was es- 
tablished by an assise or statute of Henry IX." Forsyth, p. 12S, note ; of. 
8 K. Ck>m. o. X.; Stubbs, Ck>nst Hist, a Xm. pp. 814-618. 

And in Germany, the tribunal for trying criminal causes is still termed 


10 Forsyth, pp. 140, 128. 
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In accordance with this view, Stubbs" writes: "Henry 
II., if not the inventor, was the great improver of the 
system of recognitions by jury." The machinery which 
had been occasionally used before" — ^to wit, in the In- 
quisitions on part of the crown, referred to in the pre- 
ceding chapter" — "he applied to every description of 
business. By the ordinance of the grand assise, ^Uhe 
person whose possession of land was impugned [i. e, the 
defendant or ^tenant,' plaintiff being termed the ^demand- 
ant'] was empowered to make choice" between^ trial by. 

» Select Charters, pt. 1. p. 24. 

i> So a German scholar writes: **It was enacted under Henry IT. that 
in certain dvll causes, in which the trial by duel had hitherto been the 
sole medium of determination, henceforth either party should be justi- 
fled in evading it and petttioningr the king's court to determine his right 
by means of a recognition by twelve trustworthy men from the same 
hundred (ae porMre in ostisom et peUre reeognUlonem per X2I. legalu 
homineB)," Bluntschli's Staats-Woerterbuoh, vol IX. p. 847. 

Where the tenant in a writ of right put himself on the grand assise, it 
was not a question whether the demandant consented^ but whether he 
had a good reason to refuse. Glanv. II. c. 8, 

is^fite, pp. 08-96. 

14 There are two theories as to the origin of this phrase: Beeves (I. p. 
68) maintains that only the twelve Jurors in questions of right, as distin- 
guished from seisin, were called magna oMiM^ because they were knights, 
summoned not immediately by the sheriff, but selected by four electors; 
while Forsyth (p. 126 note) holds that it was termed magna, on account of 
the important matters with which it had to deal. '*The names of those who 
were to serve on the grand assise being known beforehand, endeavors to 
make sure of a favorable verdict were naturally to be anticipated, and 
in proof of this fact it is to be noticed that three different statutes of 
Edward III. are directed against the bribing of Jurors.'* Cyol. PoL Sci. 
II. 664-656; cf . Bentham, Art of Packing Applied to Special Juries. 

15 The course of proceeding was for the demandant, who had been dis- 
' possessed of certain lands, to offer to prove his case by presenting a com- 
batant **gu{ hoc vidtt iwl ansdiJoW* (Glanville); and the champion *'mu8t 
flrst swear that he knows the land was the right of the party he fought 
for, or that his father told him he knew it and charged him to bear wit- 
ness thereof." (SulUvan's Lect. 251.) ''As it was supposed that 
God interfered on behalf of right, a defeat was regarded as a proof of 
falsehood • • • and hence not only did the party whose champion 
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battle, and the examination of his right by a body of 
twelve sworn knights or freeholders, who were selected 
by four sworn knights or freeholders [militesY* sum- 
moned for this purpose by the sheriff acting under a 
royal writ." . . . Out of these recognitions arose 
the whole system of trial by jury; the jurors are at first 
witnesses of the fact; as business increases they are, un- 
der Edward I., aflorced** by the addition of persons bet- 
ter acquainted with the matter; a further step separates 
these afforcing jurors from the original twelve, and the 
former [aflforcers] then engross the character of wit- 
nesses, the jurors becoming the judges of fact after hear- 
ing evidence." Indeed, it is said that until about the 
reign of Henry VI. (1422-1461) trial by jury to all in- 
tents and purposes was a trial by witnesses.^* 

was yanqulshed loee his suit, but the ohampion was himself punished as 
guilty of the oltense of having borne false witness. . . . But the ten- 
ant was not obliged to accept the combat thus offered. He nught, un- 
less a valid objection"— such as descent of both parties from one wha 
once had owned the land— **was taken by his adversary, avaU himself of 
the enactment of Henry IL and choose the trial by assise, magna oMiaa 
domini reais" Forsyth, Trial by Jury, pp. 124, 126; of. onto, chap. VIII. 
p.96ff. 

i^MiUUa ^, . . were the knights or freeholders whom we read of in 
our old books and Acts of Parliament, who were used in trials of causes 
and returns of Jurors in writs of right." UmfreviUe, Lex Goronatoria. 
**They were called mUites because legally compellable to be such, al- 
though they were not actually knighted." Forsyth, appendix I. 

i"! *\ . . Twelve legalea homines . . . were upon oath to decide which 
party was in the right (utrum A, vel B, ma^ jua hdbet in Urra iRa)." 
Bluntschli's Staats-Woerterbuch, In loe, eft. ante, note 12. 

GlanviUe (lib. Xm. cc. 1, 2, 14, 16) enumerates eight forms of- recogni- 
tion, based on as many assises, of which only Mort d'Ancestor and Novel 
Disseisin proceeded by virtue of original writs. In 1268, a great impetua 
was given to trial by Jury by a statute rWestm. II. o. 2i) empowering 
clerks in chancery to issue new writs in eorutmili eami. 

It For an account of the afforcing process, see post, p. 118. 

1* Maodachlan, Bug. Gyd. IIL 20. 
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What^ apart from the historical reasons alluded to 
and the precedent afforded by the official Inquisitions, 
was the immediate source of the assise? The ratiocina- 
tion of Mr. Forsyth" seems conclusive, and may be ad- 
vantageously transcribed. He concludes that "in the 
earliest times, disputes respecting lands were decided by 
the voice of the community of the county or hundred, 
as the case may be, where the parties lived; that after- 
wards a select number was substituted for the whole, 
who gave their testimony upon oath, and therefore were 
called the ^jurataf and that this suggested to Henry IL 
and his councilors" — among whom, facile princeps, 
Glanville — "the idea of the assise, which was nothing 
but the jurata in a technical form, and limited to milites 
or knights who were summoned by a writ of the sheriff 
in virtue of a precept from the king." And, in another 
place, he observes that, in suits respecting lands, at that 
time "the constant practice was to decide the contro- 
versy by appealing to the knowledge of the neighbor- 
hood" — decurrmdum erit ad vicinefum, as Glanville has 
it — "where the parties resided and the lands lay; and 
frequently a limited number of persons were sworn who 
represented the vicinage," and who stated on oath to 

«o Trial by Jury, p. 148 ff. 

SI ^'Anciently the seisin was oblifired to be delivered coram paribtu de 
vldneto, before the peers or freeholders of the neighborhood, who at- 
tested such delivery in the body or on the back of the deed. . . . And 
though afterwards the ocular attestation of the pares was held unneces- 
sary, and livery [of seisin] might be made before any credible witnesses, 
yet the trial in case it was disputed (like that of all other attestations) 
was still reserved to the pores or jury of the county." 2 Bl. Com. o. 

XX.; cf . bk. ni. c. xxni. 

The reader is also referred, for some interesting comment on the union 
of jurors and witnesses and on jural functions in general, to Mr. Best's 
treatise on Evidence (Chamberlayne*s ed.) pp. 100-192, IM, 24IS. 

And see poet, notes 48, SI, 52. 
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whom the property belonged. These were called the 
probi et legales homines^ and their verdict [yeredictum 
vicineti] was conclusive of the question in dispute. 
• . . There was no difference whatever in principle 
between these inquests and the recognitions by the 
knights of the assise; and it seems, therefore, that the 
idea of the latter was derived from the former. In both 
cases the verdict was the testimony of witnesses cogni- 
zant of the matter in dispute; and if we substitute a de- 
terminate number of knights for the probi homines of an 
ordinary inquest, we have at once the assise." 

Such was, in its general outline, the assise instituted 
by Henry II., and the incidents and precedents on 
which it was based; it remains for us to review the 
several statutory regulations by which it was affirmed 
and established on a stable basis. It should be premised 
that, during the period elapsed since the Conqueror's 
death, the assumptions of the clergy had — coincident 
with the growth of the Boman hierarchy — become 
greater than ever before; the ecclesiastics claiming ex- 
emption from the judicial process and the laws of the 
realm, and asserting the supreme authority of the civil 
law in their own tribunals, and the exclusive jurisdic- 
tion of the latter in causes where a member or dependent 
of the clergy was a party or where ecclesiastical rights 
were involved. We have referred before" to the impetus 
which the Boman Law received by the establishment of 
the Italian universities at the end of the 11th century, 
to the lectures upon it which the English clergy caused 
to be delivered at Oxford, and to the potent manner in 
which this movement ultimately affected our jurispru- 

X Ante, ohap. Y. notes 8, 10, 15< 
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dence by engrafting civil principles upon the common 
law, and by establishing admiralty and equity jurispru- 
dence. 

The immediate effect, however, was quite another. 
For the monarch's determination to check what he con- 
sidered the clerical tendency towards establishing an 
imperium in imperiOy and to restrain their assumptions 
within more moderate limits, led in 1152 to King 
Stephen's prohibition of the study of the civil law, and 
m 1164 to King Henry's enactment of the Constitutions 
of Clarendon" (so called from the village of that name) 
which ^^were calculated to give a rational limitation to 
the secular and ecclesiastical jurisprudence; and furnish 
A basis on which these separate jurisdictions might have 
been founded, without any inconvenience to the nation 
or diminution of the temporal authority; and they were 
with that view confirmed, A. D. 1176, at a council held 
at Northampton."" 

The section in these Constitutions which more imme- 
diately concerns us, as being the first statutory mention 
of the jury, is the ninth, providing in disputes between 
laymen and clerks a recognition by twelve lawful men : 
" Si calumnia emerserit inter clericum et laicum vd in- 
ter laicum et clericuniy de ullo tenemento quod clericus ad 

»« "Nothing wfll enable ua" writes Beeves, **to judge so well of the pre- 
tensions of the olersry, as a perusal of these Ck>nstitutions;" which he 
proceeds to state at length in vol. I. pp. 76-79. "They are contained in 
sixteen articles; ten of which were considered by the see of Rome as so 
hostile to the rights of the clergy, that pope Alexander in full consistory 
passed a solemn condemnation on them; the other six he tolerated, not 
as good, but less evil.*' Chapter I. was among the latter, but chapter IX. 
was one of the condemned ones. ComtUutio (like aasisa) was originally 
a name for any legal enactment. 

M Id. Hist. Bng. Law, c. IL 
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eleemosinam velit attrakere, laicua vera adlaicumfeudum, 
recognitione duodecim legaiium haminum, per capitaiis 
JustiticB regis considerationem terminabitur, utrum ten- 
ementum sit periinens ad eleemosinam sive ad laicum 
feudum, coram ipso Justitia regis.** Hence the ques- 
tioD, whether an estate was a lay or an ecclesiastical fee^ 
is the most ancient issue referred to a jury. 

By the statute of Northampton, above referred to as 
affirming the preceding one, the province of the jury is 
(in 1176) extended. It is provided by section 4: 
". . Bt si dominus feodi negat hcsredihus defuncti sai- 
sinam ejusdam defuncti quam exigunt, Justitim domini 
regis faciant inde fieri percogmtionem per duodecim le- 
gates homines, qualem saisinam defunctus inde hahuit 
die quafuit vivus et mortuus: et sicut recognitum fuerit, 
ita hceredibus ejus restituxint. Et si quis contra hocfe- 
cerit et inde attaintus fuerit, remaneat in misericordia 
regis."'* 

M Ck>n8titutio Oarendima, o. IX. rendered by Beeves (1. 78) as f oUows: 
If there shaU arise any dispute between an ecclesiastic and a layman, or 
between a layman and an ecclesiastic, about any tenement which the 
ecdesiastio pretends to in deemosynA [i. e. for charitable uses] and the 
layman pretends to be a lay fee, it shall be determined by the Judgment 
of the idng*B chief Justice, upon a recoemition of twelve lawful men» 
ittrum Unementum ait pertinena ad eUemoaynwrn^ 8ime ad foedum laicum 
Lwhether such tenement be held as an ecclesiastical or a lay fee]. 

^^Legalls homo : a man possessed of aU the rights of a freeman.'* 
Stubbs, Select Charters, p. 644. Cf . Spelman, Gloss. Arch. 

M Tbanblation : And if the lord of a feof denies to the heirs of a de. 
cedent the seisin which they demand, the Justices of our lord the kinsr 
shall thereupon by twelve lawful men cause to be made an enquiry, aa 
to what seisin the [deceased had thereof on the day when he was aUve 
and died ; and accordingr to their finding, shall restitution be made to his 
heirs. And if anyone shall act contrary hereto and be attainted in con- 
sequence, he shall be dealt with according to the mercy of the king. 

"To be at the king's mercy was, to lie in such a position that the king 
might either exercise the right of complete forfeiture or accept a fln& 
in commutation." Btubbs, Select Charters, p. 645. 
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Thus the question whether an heir was entitled to 
succeed to the estate of his ancestor, in cases where the 
lord of the fee denied that such ancestor died seised of 
an estate of inlieritanccy was to be submitted to the 
jury. Whence this proceeding was called an assise of 
Mort d^ Ancestor. 

Andy by the same statute^ it is further provided, in 
section 5 : '^Item justiticB domini regis faciant fieri 
recognitianem de dissaisinis factis super Assisam, a tem- 
pore quo dominus rex venit in Angliam proximo post pa- 
cem factum inter ipsum et regemfiUum suum.*'" 

By this clause, all cases of disseisin or dispossession 
from land, claimed to have occurred since the peace of 
1173, were directed to be similarly tried by a jury, 
which was then called an assise of Novel Disseisin. But 
seven jurors sufficed therein (Bracton 179$). 

In 1181, the functions of the tribunal were further 
extended — or, rather, the functions of some of the royal 
inquests above" referred to were formally revived and 
legalized — by the enactment of the statute termed the 
Assise of Arms, whose purpose was to create a permanent 
militia. "The importance of the assize," writes Stubbs, 
" as illustrating the constitutional point of recognition 
by jury for the purpose of taxation • • . depends 
chiefly on article 9."" 

So the importance of the ordinance of the Saladin 


91 Translation : Likewiae the Vtag'a justices shall cause Inquiry to 
be made conceminer the disseisins made by assise, from the time when 
the Mag came to England immediately after the peace between himself 
and the king his son.— The same phraseology was used in the Assise of 
the Forest ai84 ). 

M Ante, chap. Yin. pp. 03-80. 

•f Select Charters, p. 154. 
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tithe/* passed in 1188, consists, according to the same 
authority, " in the fact of the employment of local ju« 
rors to determine the liability of individuals" with ref- 
erence to the taxation of their personal property, *^ as 
had been done in 1181 in the assize of arms.''" Thus^ 
by the several statutes aforesaid, the function of the 
assise was fixed and definitely determined as the trier of 
disputed facts in the cases enumerated; all of them, too^ 
were passed under Henry II., no doubt influenced by 
the advice and acting under the counsel of the Justi- 
ciar," Eanulph Glanville. 

By Magna Charta (1215) the provisions of Clarendon 
and Northampton were re-affirmed, it being enacted by 
Cap. 18 : ^^Recognitiones de nova disseiiina, de morte 
antecessoris, et de ultima prcBsentatione, non capiantur 
nisi in suis comitatibus et hoc modo; nos, vel si extra reg- 
num fuerimus, capitalis justiciarivs noster, mittemus 
dtwsjusticiariosper unumquemqvs comitatum per quatt- 
uor vices in anno, qui, cum quatuor militibus cujuslihet 
comitatus electis per comitatum, capiant in coniitatu ei 


w This waa **tk tax imposed in Bnflrland.and France, in 1188, by Pope 
Innocent m., to raise a fund for the cruaade undertaken . . . against 
Saladin, Sultan of Bfirypt, then going to besiege Jerusalem. By this tax 
ever^ I>er8on who did not enter himself a crusader, was obliged to pay a 
tenth of his jrearly reyenue and of the yalue of all his moveables, except 
his wearing apparel, books, and arms. . . . Thus arose the tithing of 
ecclesiastical benefices for the Pope or other sovereigns." VHiarton^ 
Law Lex. 86^. 

•1 Select Charters, 160. 

» As to this officer, see Bispham's Bq. (8d ed.) p. 6; Stnbbs, Ctonst. 
Hist. 346 ir.; Campbell, Lives of the Chief Justices, c. L 

He appears, from a few years after the Norman conquest until the 
latter part of the reign of King John (a period of over DBS years) to have 
combined the powers of a prime minister or viceroy with those of a chief 
justice. 
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in die et loco comitatus assisas pradictas.^^** The im- 
portance of this article lies in the fact, that it estab- 
lished a regular system of administering the law, by 
providing that two judges, at four stated times each 
year, were to visit each county, summon before them 
the parties and the jurors (the latter then being selected 
by four chosen knights of the county) and hold the 
assise with reference to the disputed territory or tene- 
ment ; and the justices so commissioned were termed 
Judges of Assise. By Cap. 40, the practice of exacting 
as arbitrary fee for granting recognitions,, even when 
matter of right, was forbidden. 

While, to insure *a more perfect administration of 
justice, and to secure the jury against being hampered 
or having its intended sphere of action infracted or its 
efforts rendered abortive by ignorant judicial function- 
aries, it was further ordained in Cap. 45 : *^^os non 
faciemus justidariosy constahilariosy vicecomites velbdl^ 
lives, nisi de talibus qui sdant legem regni et earn bene 
velint observare.''** That is, the selection of judges, as 
well as of sheriffs and other executive agents of justice, 
was to be made from the number of those "learned in 
the laws of the realm and law-abiding*' — ^a prescription 
which, parenthetically speaking, might sometimes be 
advantageously enforced in our country at the present 
day. 

n Translation: Reoognitioiifl of NoTel Diaselslii, of Mort d' Ances- 
tor, and of Last Presentment shaU not be taken except in their own 
counties and in manner foUowing: we, or if we shall be out of the 
kingrdom, our chief justiciar, will send two 'justices into each county 
four times a year, who, together with four kniffhts chosen in each county 
by the county, shall hold the aforesaid assises on the day [stated] and at 
the county seat. 

M TransTjAtion : We win not appoint justices, constables, sherllb or 
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And, finally, in the middle of the thirteenth centnry** 
the jury had become so firmly established, and was re- 
garded and utilized as so important a factor in the ad- 
ministration of justice, that Bracton {de Laud. bk. lY. 
c. 19) dcTotesmuch space to the description of the insti- 
tution and form of trial as then existent, from which 
it appears that the circumstances which tended to dis- 
qualify a man from serving as a juror corresponded 
closely with the disqualifications of witnesses at a later 
day, — ^being perjury, serfdom, near relationship, enmity 
and intimacy. 

What has been said above about the judges causing 
to be summoned '^the parties and the jurors,^' no refer- 
ence whatever being made to witnesses, is strictly true ; 
for while with us the jury receives information from the 
witnesses, the witnesses at that time constituted the 
jury, since, as Forsyth remarks, "this proceeding by 
assise, •• was nothing* more than the sworn testimony of 
a certain number of persons, summoned to give evidence 

bailiffs, except from amoner those who know the laws of the realm and 
are williner faithfully to observe them. 

u **The wonderful thirteenth century, the great oreatiTe and destruct- 
ive age throughout the world." Freeman, Bng. Const, o. £L 

The jury had then become "the one regular common law mode of 
trial . . . by its intrinsic fiUmess as contrasted with older modes, and 
by the favor of the crown and the judges." Thayer, 6 Harv. L. Bev. 250. 

>• An instance of this process may be quoted, from the Chronica Joce- 
llni de Brakelonda (p. 46) : Oumque inde Kummonita esMt reeognUio duo- 
deeim miiUum in curia reotB facienda^ fcuta est in curia aibbatit apud 
Herlavam per licentiam Banuiji de QkmvUUh etjuraverunb reeognUares se 
nunquam sciviase iUam terram fvine sepafaAam ab ecdenia. 

Translation : And when thereupon a recognition of twelve knights 
had been summoned to be held in the king's court, it was held in the 
abbot's court at Harlow by permission of Banulph de GlanviUe, and the 
recognitors swore that they had never known that land to have been 
separated from the church. 

Forsyth quotes the f oUowing entry of the verdict of an assise, and the 
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upon matters within their own knowledge. ... If, 
however, some did and some did not know [the facts in 
dispute], the latter only were removed and others sum- 
moned in their place, until twelve at least were found 
who knew and agreed upon the facts. Also if the ju- 
rors when chosen were not unanimous, others were to 
be added to the number until twelve at least agreed in 
favor of the one side or other. This was called afforc- 
ing the assise."" 

And, again, "the peculiarity by which their evidence 
was then distinguished was, that it was conclusive of 
the facts in dispute. The veredictum of a jury was 
always an estoppel against any averment to the contrary, 
unless they could be convicted of manifest perjury and 
fraud — ^and this could only be done by a subsequent pro- 
ceeding . ." called an attaint, for anciently new 
trials were unknown. It consisted in subjecting the 
action of a jury, which had given an obviously errone- 
ous verdict, to revision by a second jury ; and, if the 
latter (by a different verdict) convicted the former of 
having delivered one falsely, this was held to imply 
perjury in the first jury, rendered them infamous, and 
forfeited their lands and chattels to the king — 

decision rendered in accordance therewith by the court, from the Ro- 
tuUCuriseBeffis: 

• AsBi^a venit reeognoecendum, si Rdberhu jOius Wdtteri injusU et iine iw- 
dieio dtosaisovit TaabeldeBenninton de Ubero tenemento mo in Benninton 
infra <U8iMm. JvrtOwesdleurU quod nondissaisavit earn ita. Judicium : 
" Robertua teneat in pace ; et Tscibel pro fcOso clamore e(t in miserieordla.** 

Transudation : The assise came to inquire, whether Robert the son 
of Walter had unjustly and without a verdict under the [statute of] 
assise disseised Isabel of Benninton of her freehold in Benninton. The 
jurors said that he had not thus disseised her. Judgment : Let Robert 
peacefully possess [the estate], and Isabel for her false charge be at the 
mercy [of the king*.] 

n Trial by Jury, pp. 127, 128. 

8 
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while the judgment based on their verdict was accord- 
ingly reversed. *'The attaint was a remedy for a corrupt 
verdict in civil cases^ and was tried by a jnry of twenty- 
four • • • It deserves notice as one of the many 
proofs . . . that jurors were originally witnesses. 
Perjury by a witness was not a crime known to the law 
of England till the reign of Queen Elizabeth. The only 
form of that offense . . . was the perjury of jurors^ 
which made them liable to an attaint." Whether thia 
remedy was applicable in criminal cases also, seema 
doubtful; but if so, it was only at the suit of the crown.. 
(Stephens, Hist. Crim. Law, I. 306, 307, 265.) 

The attaint (called by Bracton convictio, later attincta} 
appears to have originated in England, about 1200, from 
the mere favor of the king, accorded for a consideration 
to disappointed suitors (Brunner, Schw. 372). It waa 
"a proceeding in which the original parties and also the 
firsfc jury were parties, and where a larger jury, made up 
of [24] knights or other more considerable persons than 
the first, passed again on the same issue." The attaint- 
jury was bound to proceed on the same evidence upon 
which the first jury had passed; for if the latter (saya 
Shelley, /., in i?oZ/e v. Hampden, Dyer 63&) had acted 
on "pregnant and manifest proof and evidence," al- 
though "in fact false," the attainters should not be 
prejudiced thereby but "ought to weigh in their con- 
sciences what themselves would have done upon the 
same strong evidence • • • f or homines aunt mendace» 
et non angeli." And it was held in the same case that 
the plaintiff in attaint could not give more evidence or 
call more witnesses than he had given to the petit jury^ 
but the defendant might do so to sustain the first ver* 
diet. See also 11 Assizes, pi. 19. 
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A contrary finding of the attainters was thus tanta- 
mount to a conyiction of the first jury of haying, in 
their character as witnesses, given f^se evidence in the 
form of a "verdict." A reversal of the original judg- 
ment followed as of course, and the twelve "perjurers'* 
were punished by imprisonment for at least a year and 
forfeiture of goods, and also became infamous: "for 
they shall not afterwards be othesworth " (Bract. 292b). 
By statutes in 1495, 1531 and 1571, the imprisonment 
and forfeiture were commuted into a pecuniary penalty, 
and the attaint limited to cases where the verdict was 
not less than £40 (Stat. 13 Eliz. c. 25) which remained 
substantially the law governing attaints until their 
formal abolition. 

In the meantime, however, they had — because of the 
extraordinary expense, delay and uncertainty which the 
employment of this cumbersome apparatus involved, 
and which two statutes (11 Hen. VI. c. 4, 15 Id. c. 5) 
had vainly sought to remedy by increasing the property 
qualifications of the attaint jurors and imposing new 
penalties on the others, — ^gradually fallen into "inno- 
cuous desuetude." Thus in 1565, Sir Thomas Smith 
(Com. of Eng. bk. III. c. 2) remarks: "Attaints be 
very seldom put in use, partly because the gentlemen will 
not meet to slander and deface the honest yeomen, their 
neighbors; so that for a long time they had rather pay a 
mean fine than to appear and make enquest." A centuiy 
later. Chief Justice Hyde {Anonymous, 1 Keb. 864) used 
language to the same effect. In 1757, Lord Mansfield 
declared (in Bright v. Eynon, 1 Burr. 393) that "the writ 
of attaint is now a mere sound in every case." While 
Blackstone (whose Commentaries were published in the 
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next decade) treats the institution as practically obso- 
lete. It received the coup de grace in 1825 by Stat. Geo. 
IV. c. 50. § 60, which enacts that attaints shall "hence- 
forth cease, become void, and be utterly abolished.'* 

It should be noted that in the early days, consistently 
enough, the judges themselves were likewise punishable 
for errors in law — a modified survival of the old Saxon 
practice [already mentioned, ante, pp. 51, 92] requiring 
judges to defend their judgments by duel. Several 
instances are given in Bracton's Note Book. Thus in 
one case {Id. II. 564) in 1231, involving a very technical 
point of procedure, it was held '^ that the said justices 
erred • • • and made a false judgment; and there- 
fore the justices are amerced." " 

u We are mainly indebted for the above definition and description of 
the attaint to Prof. Thayer's paper in 5 Harv. L. Rev. pp. 864r-376, 
where many other interesting cases may be found. Oommentinfir on the 
fact that it never gained any foothold in criminal trials, he adds (Ibid. 
878): " The king, in criminal cases, was no mere ordinary party to an 
action: the procedure was heavily weighted in his fftvor. In treason 
and felony, the accused could not have counsel; later, when witnesses 
could be had for the king, he could not have them; and still later, when 
he also could have them, his witnesses could not be sworn. The king, 
therefore, had small need of the attaint . . . and the doctrine was 
ancient that one should not be twice put in Jeopardy for the same 
offense. • . . The influence of the crown was sufficiently strong to 
prevent much injustice as against the prosecution. On the other side, 
the natural sympathy of the jury with accused persons, and the opera- 
tion of humane maxims and sentiments, secured a tolerable fairness." 
[But see the remarks of Hargrave, quoted chap. X. p. 148]. 

Later, the practice of fining and imprisoning the jury was adopted as 
a corrective of perverse convictions or acquittals [as to which see Throck- 
morton's and another case, post, chap. X.]. As late as 166ft, Kelyng, C. J., 
fined a jury £5 apiece for bringing in a verdict of manslaughter when he 
had directed them to find murder (Kel. 60); and the year following (in 
Bex V. Windham^ 2 Keb. 280) he went to the extreme of fining eleven 
grand jurors $20 each for refusing to flnd cm indictment for murder. The 
matter was brought before the House of Ck>mmons by the defendant, 
which, after hearing the Chief Justice in his own defense (6 How. St. 
Tr. 993), by resolution condemned the fining and imprisonment of jurors 
as iliegaL The whole practice ignominiously petered out in 1670, with 
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After attaints had become obsolete, and the fining 
and imprisonment of jurors had been declared illegal, 
some other method for revising verdicts against evidence 
had to be devised. It was then that the courts seized 
upon the ancient precedent of awarding a new venire — 
or writ directing the sheriff to summon a new panel of 
jurors — where the jury had been guilty of misconduct,"* 

the case of Bushell (Yaugrhaii, 136), one of the Jurors who had been fined 
and imprisoned for acquitting William Penn on the charge of taking 
part in an unlawful assembly, whereupon Chief Justice Yaughan ordered 
his discharge from custody and '* pronounced that memorable opinion 
which ended the fining of jurors for their verdicts and vindicated their 
character as judges of fact." (Zbid. 888). 

As to the case last cited see also post, p. 120, and note 48. 

St "Applications to set aside verdicts for the misbehavior of jurors are 
addressed to the sound legal discretion of the court, and cannot ordi- 
narily be brought to the test of any fixed and definite rule. Each appli- 
cation must be determined mainly upon its own peculiar facts and cir- 
cumstances, and should be granted or refused with a view, not so much 
to the attainment of justice in the particular case as to the ultimate 
effect of the decision upon the administration of justice in general." 
HuUhinaan v. Consumers Coal Co. 96 N. J. L. 24. 

A quotient verdict— i. e. one "rendered upon an agreement for one- 
twelfth of the aggregate amount of the several estimates by the jurors," 
—is not invalid, unless the jurors agree in advance to abide by such a 
result; and this must be established by extraneous evidence, for the 
affidavits of jurors themselves are admissible only to support, but not to 
impeach their verdicts. Moses v. Central Park R. H. Co, 3 Misc. 322, 
where Judge Pryor learnedly reviews the authorities. But a party ** is 
not allowed to take the chances of a favorable verdict and yet reserve 
the right to impeach it for known irregularities," per Daly, Ch. J, 
WaUh V. MatcheU, 6 Misc. 114; cf. People v. Flack, 57 Hun 96. 

It is held improper conduct in jurors to receive out of court anything 
of an evidentiary nature. *' This occurs when jurors experiment, visit 
the Ioeu8 in quo without the permission of the court, makes evidential 
statements to their fellows founded on their own personal knowledge, 
communicate with witnesses or other parties [or counsel] out of court, 
or consult any book or paper influentially bearing on but not admitted 
as evidence in the case." 12 Am. & Eng. Enc. Law 379, and notes. 

Nor should counsel read from a law book to the jury : I^eftier v. Per" 
kins, 39 Hun, 341— certainly not where " the extracts read were not ex- 
pressive of the law of the case " and exception is duly taken to the 
court's approbation of such course. 
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Buch as partaking of food while deliberating/' or taking 
a paper privately from a party in whose favor they sub- 
sequently found." 

The introduction of new trials, in assumed reliance 
on these frail precedents — but really by judicial legisla- 
tion — may safely be ascribed to the year 1655, when 
Chief Justice Glynne (in Wood y. Ounston, Styles, 462) 
after full discussion granted a motion to set aside a ver- 
dict of £1500 in a slander suit, on the ground that the 
damages were excessive. For seven years before (in 
Blade's Case, Styles, 138) the King's Bench had refused 
to grant such a motion, — although the judge presiding 
at the trial had certified that ''the verdict passed against 
his opinion," — on the ground that such a procedure was 

But the effect of misconduot on a Jury is deemed waived, unlees 
promptly complained of by the party aflrarrieyed. *'A party cannot 
bo permitted to lie by after having knowledge of a defect of this kind 
and speculate upon the result, and complain only when the verdict 
becomes unsatisfactory to him." StUUck v. Sugar HoUow Tump, Co. 13 
Conn. 468; cf. VdlienU v. Bryan,* 86 How. Pr. 800. 

In People v. MiteheU, the supreme court of Oalifomia (34 Pac Bep. 
eOS) set aside a conviction of murder, because it appeared that du- 
ring the trial several Jurors had visited a disreputable place kept by 
one of the defendant's principal witnesses, and had there talked about 
the case. Such conduct '* indicates a lack of that high appreciation of 
the duties and responsibilities of Jurors essential to the purity of the 
Jury system," and, having become notorious before the verdict was 
rendered, "their freedom of action was foreclosed." 

In commenting on this subject, after reference to some recent strict- 
ures of Judge Abbett at the Hunterdon circuit— where a verdict for 
defendant was set aside, after a trial lasting a week, because on the 
fourth day the foreman publicly offered to wager that the defendant 
would prevail.— Mr. Wilbur Larremore editorially observes (N. Y. Law 
Journal, June 20, 1883) with much point: "In other places besides 
Hunterdon county. New Jersey, occasional lectures by courts to panels 
of Jurymen upon the general proprieties of their position would not be 
thrown away." 

40 Cf. cases dted in chap. Xn. notes 83 and 34. 

41 So in a case in 1400 (T. B. 11 Hen. lY. 17, pL 41) decided by Gascoigne* 
Cfh.J. 
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too arbitrary, and that the defendant might have his 
attaint against the jury, ** and there is no other remedy 
in law/' By the end of the century, in any event, this 
method of supervising and revising the verdicts of juries 
was an established factor in English jurisprudence/' 

Beturning to the question of reaching a verdict, it is 
clear (from the ancient identity of jurors with witnesses) 
that verdicts were for ages predicated upon their own 
personal knowledge, acquired independently of the 
trial. '*So entirely," observes Forsyth,*' *' did they 
proceed upon their own previously formed view of the 
facts in dispute, that they seem to have considered 
themselves at liberty to pay no attention to evidence 
offered in court, however clearly it might disprove the 
case which they were prepared to support" by their 
verdict.** A curious illustratioh of this state is afforded, 
as late as the year 1540, by the record of a case*' in the 
court of exchequer chamber. Here Atkins, Counselor, 

41 Prof. Thayer concludes some oonsideratton of the subject of new 
trials (6 Harv. L. Bey. 885-888) with this comment oonoemlnff the Statute 
•of Frauds: ''There is reason to surmise that a leadlufir motive in the 
enactment [20 Chas. 11. c. 8, A. D. 1676] of that sinfirular and very un- 
Bng]ish piece of legislation . . . was found in the uncertainty that 
hung over everything at a period when the law of proof was so unsettled. 
The attaint as an operative thing had vanished, while the law of new 
trials was in its tender infancy, and the rules of our present law of evi- 
dence but little developed." 

4S Forsjrth, p. 131. 

44 »*The present form of the Jurors' oath is that they shaU *glve a true 
Yeir6ict, according to the evidence* . . . but for several centuries after 
the Conquest, the jurors both in civil and criminal cases were sworn 
merely to speak the tryth(Q]a.n, II, 17; Bract. HI. 22). Hence their decis- 
ion was accurately termed veredictvm, or verdict; whereas the phrase 
^*true verdict" in the modem oath is not only a pleonasm, but is etymol- 
ogically incorrect, and misdescribes the office of a Juror at the present 
day." Knight's Eng. Cyd. III. 26. 

^ Benioer v. Fogoeaa, Gam. Scao. (4 Bdw. YI.) 1 Plowd. 8, UL 
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obserred : " I may put the matter to the Inquest with- 
out any witness, and their knowledge shall aid me, and 
not the knowledge of the witnesses, for they ms,j give a 
Terdict contrary to the witnesses ; and so the witnesses 
and their testimony is not very material when there is 
an inquest."" And Robert Brooke, Recorder of London, 
approvingly refers .to these remarks, saying arguendo:*^ 
"If witnesses were so necessary then it would follow 
that the jurors could not give a verdict contrary to the 
witnesses, whereas the law is quite otherwise, for when 
the witnesses for trial of a fact are joined to the inquest, 
if they cannot agree with the jurors, the verdict of the 
twelve shall be taken and the witnesses shall be rejected; 
therefore this point is clear enough." 

In 1670, however, it was held" that where a juror had 
knowledge of facts material to an issue, he must inform 
the court and be sworn as a witness ; and, finally, the 
principle was definitively and emphatically laid down 

M The learned oounsel cites, amonir other authorities. Coke on Little- 
ton, 2), Heath's Maxims, 05. Even in more modem practice, the jury 
miffht, insome rare and peculiar oases, disregard testimony; for **it 
may so fall out that a jury upon their own knowledire may know a 
thing to 1)0 false that a witness swore to be true, or may know a 
witness to be incompetent or incredible though nothing be objected 
against him, and may give their verdict accordingly." Hale, Ck>m. Law* 
0.12, §n. 

*i In the case last cited. 

«8 BuehOVs Case, Yaughan, 18S, 6 How. St. Tr. 909: which also declared the 
above described attaint proceeding lilegaL So, in an anonsrmous case 
decided in 1700, it was said : **U a jury give a verdict on their own 
knowledge, they ought to tell the court so, that they may be sworn as 
witnuaes ; and the fair way is to tell the court before they are swonu 
that they have evidence to give." Anonymous, Salk. 406. 

And another old report states : "Where among the jury there be 
those having peculiar ken, let them leave the jury box and be sworn as 
witnesses." 1 Sununerfleld, 475. & P. (A. D. 1660) Bennet y. HoftTorcl* 
Styles, 238. 
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by Lord Ellenborough, in the reign of George III., that 
a judge who tolerated a yerdict based on facts not 
brought out by the evidence, but founded on the jury's 
own peculiar knowledge, was clearly in the wrong. This 
was in BexY. Sutton, 4 Maule & S. 532, decided 1816. 

The further development of the civil jury, and the 
extension of its functions to other cases than those in- 
volving property rights, which the judges instituted by 
Magna Oharta were sent into each county to try, may 
be collated from the work of Mr. Forsyth,** who writes: 
''Gradually the justices appointed to hold the assise 
were directed to entertain other questions than those 
concerning land. And special judges seem to have 
been from time to time nominated for this purpose dis- 
tinct from the regular judges of the bench,'* and termed 
judges of assise and nisi prius*^ — from the two words 
forming the commencement of the writ by which their 
jury was summoned. 

" Thus by Statute 13 Edw. I. c. 30 [A. D. 1285] it 
is provided that to avoid the delay and expense of briug- 
ing parties to Westminster, inquisitions of trespass and 
other pleas, wherein small examination is required, shall 
be determined before the justices of assise, and • • • 

4» Trial by Jury. PP. 148, 149. 

<« The writ recited the character of the case and set a day, on which it 
was triable at Westminster, nibi pbius vetierint jvaiitiat in comitatum— 
unless before that day the judges came into the county where the cause 
of action arose, which they regularly did. 

'^Trials in these courts were both by assizes and Juries, but the former 
fell gradually more and more into disuse, although as a distinct manner 
of trial it existed until 1838, and was only abolished by 8 and 4 Wm. IV. 
c. 27.*' Cyd. Pol. Sd. II. 6S6. In the time of Glanville, remarks Prof. 
Maitland (Pol. Sd. Quart. IY.616), the King's Gourt is "beginning to 
make itself a tribunal of first instance for aU England at the expense of 
the communal and seigniorial courts." 
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in 1306 we find the word ^assisa^ applied to the trial of 
an action for false imprisonment. The machinery for 
this mode of inqniry was ready in the existence of the 
juratay so familiar to the people ... in the de- 
cision of disputes. And the cisBisa supplied the model 
of the form in which it [the ^wra^a] was henceforth to 
appear." And then the old lawyers said Assisa cadit et 
vertitur injuratam (Fleta IV. c. 14). ** The transition 
from a varying number of neighbors assembled in a 
county or other court, to that of a fixed number, namely 
twelve, summoned to the assise [or furatd] court, was 
easy and slight; and the verdict of the jury was originally 
neither more nor less than the testimony of the latter." 
While, therefore, with both assise and jurata, the 
verdict was based on the personal knowledge of the 
jurors, sitting in the capacity of witnesses," an excep- 
tion existed even at common law in the cases of 
deeds" coming in controversy, or requiring to be pro- 

(1 Mr, Justice Stephen obseireg : " It is a matter clear t)eyond dispute 
• . . that the Jury anciently consisted of persons who were witnesses to 
the facts, or at least in some measure personally oofirnizant of them ; and 
who consequently, in their verdict, gave not (as now) the conclusion of 
their Judgment upon facts proved before them In the cause, but their 
testimony as to facts which they had antecedently known." Pleading, 
<6th ed.) 145, 480, and appendix, note 38 [cf . ante, note 21]. 

Hence it was that the allegations of counsel (unsustalned by oath or 
proof) as to what his witnesses had to say, simply accompanied by their 
presence in court, were suffered to go to the jury as "evidence." 6 
Harv. L. Rev. 807, 817, 861 note. 

ss "Anciently . . . when the execution of a deed was pi^t in issue, pro- 
cess was issued against [its then more numerous] witnesses whose names 
appeared on the instrument, who, on their appearance in court, seem to 
have discharged in some respects the functions of a Jury." Best, Ev. 
«230-citing Co. Litt. 6b. 

To the same effect Stephen : " In very ancient times, when the 
Jury were witnesses as to matter of fact, the attesting witnesses to 
deeds (if a deed came in question) would seem to have been summoned 
with, and to have acted as a sort of assessors to, the Jury." Digest Law 


THB ASSISE OF HENBY n. AND THE OIVIL JUBY. 123 

daced as the basis of some right. Here the matter must 
primarily be referred to the attesting witnesses, and the 
party making profert of the document was obliged '^ $e 
ponere super testes in carta nominatos, et super patriam.^^** 

"In reality, however, since the jurors themselves were 
originally witnesses, there was no distinction between 
them and the attesting witnesses ; so that it is by no 
means improbable that the latter were at first associated 
with them in the discharge of the same function, namely 
the delivery of a verdict, and that gradually in the 
course of years a separation took place. This separation. 
At all events, existed in the reign of Edward III. [1327- 
1377]. 

*' As the use of juries became more frequent, and the 
Advantages of employing them in the decision of dis- 
putes more manifest, the witnesses who formed the 
^ecta of the plaintiff began to give their evidence be- 
fore them, and, like the attesting witnesses in deeds, 

of Evm citing Bracton, 88a; Fortesoue, de Laud. o. XXXII. (Selden's 
note); of. Go. litt. 226. 

*' Afterwards the attestation of other witnesses was allowed, the trial 
in case of a dispute beingr still reserved to the pares [i. e. Jurors] ; with 
whom the witnesses (if more than one) were associated and Joined in the 
verdict ; till that also was abrogated by the statute of York, 12 Edw. IL 
8tat. 1. 0. 2." Bl. Ck>m. bk. II. c. XX. 

In the same connection Washburn may be quoted : " The witnesses 
to a deed, according to Bfr. Barrington when commenting (Statutes (4th 
«d.) p. 175), upon the Statute of York, were anciently a necessary part of 
the Jury, which was to try the validity of such an instrument. This 
statute provides that if, upon being properly summoned, they do not 
appear, the Jury might proceed without them." Real Prop. (3d ed.) 
vol. ni. p. 249. 

iSBleta (Omimentarius Juris Anglicani) YI. c. 83. Observe that "a 
witness to a deed . . . was not necessarily one who had seen it exe- 
cuted, but one who was willing to give it credit by his name. This 
may account for its turning out so often, when witnesses were ques- 
tionedf that they knew nothing about the matter.'* 6 Harv. L. Rev. 302. 
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furnished them with that information which in theory 
they were supposed to possess previously respecting the 
cause of quarrel. . • In the reign of Henry VI. [1421- 
1471] with the exception of the requirement of personal 
knowledge in the jurors derived from near neighborhood 
or residence, the jury system had become in all its essen- 
tial features similar to what now exists . . . and 
this explains the origin of the venue [victnetum], which 
appears in all indictments and declarations at the 
present day."** 

M Forsyth, o. VII. M 1, 8; cf . note 21, ante. 

To the same effeot Sir James Stephen, In his History of the Criminal 
Law (Lond. 1883) writes: 

•'The steps by which the Jury ceased to be witnesses and became 
judfires of the evidenoe griven by others cannot now be traced without an 
amount of labor out of proportion to the value of the result. . . . 
Trial by Jury as we know it now was well established, at least so far as 
civil cases were concerned, in all its essential features, in the middle of 
the fifteenth century.*'— YoL I. pp. 200, 268, dtinir Fortescue, d6 Laud. 
Leg, Anglia, c. 2S, 87. 

And in criminal trials, it seems, that even while the Jurors were them- 
selves the witnesses, other witnesses might be and sometimes were 
caUed. 7(1.269. 

And so, generally, in dvil cases tarn juratorea quam testes were ques- 
tioned at an early period: 6 liarv. L. Bev. 802-806, 817. The latest case 
of witnesses to deeds being summoned to act with the Jury is here 
ascribed to 1489. In 1465 we find a dear case (Babinaton v. Venor^ Y. B. 
6 Bdw. lY. 6, 24) where witnesses testify openly to the jury. And there 
were earlier instances. (See 6 Harv. L. Bev. 868-800, where it is remarked 
**that this feature of a Jury trial, in our day so conspicuous and indis- 
pensable, was then but little considered and of small importance.") The 
mode of proceeding at trial in Fortescue's time— described in his treatise 
Dc Lat^ibua Legvm Angliae, 1470— corresponds closely to that now in 
vogue. The right to have compulsory process against all witnesses^ 
already recognized by the courts, received formal sanction in 1663 by 
Stat. 5 EUz. c. 9, 6 6. 

Tet the witnesses long continued to be regarded as a subordinate 
factor in trials, as is apparent from a passage in Ck>ke's Institi^tes (III. 
163) written early in the seventeenth century, when commenting on 
certain statutes requiring the testimony of two "accusers" ({. e., wit* 
nesses) in order to Justify a conviction of treason. '* Evidences of wit- 
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When, finally, attaints (or prosecutions of the jury 
for verdicts against evidence) fell into disuse, and the 
practice of new trials was introduced, juries were no 
longer allowed to give verdicts upon their own know- 
ledge ; but were, in such a case, expected to become 
witnesses." With the desuetude of the requirement of 

nesses to the Jury is no part of the trial, for by law the trial in that case 
is not by witnesses, but by the verdict of twelve men; and so [there is] 
a manifest diversity between the evidence to a Jury and a trial by Jury." 

In 28 Assizes, pi. 11, however, the functions of Jurors and the distinction 
between them and "other witnesses" are clearly noticed; while in 12 As- 
sizes, pi. 11 we read: **The assize came and were charged to say the 
truth of their knowled^re (a Jour gdence), and the witnesses without their 
knowledge, to say the tmth and loyaUy inform the inquest.** 

§5 " This power of granting new trials, though it may sometimes almost 
seem to be arbitrary, must be deemed a highly salutary one, as without 
it the institution of trial by Jury would be in danger of losing its hold 
upon the confidence of the public. It serves as a safeguard against the 
passions, prejudices and mistakes to which Juries are at times subject. 
Inasmuch as they have the ordinary weaknesses of human nature. 
Where the objection to the verdict is in the amount of the damages 
allowed, and the court is not only satisfied that there has been a mistake 
made, but has some test or standard by which to ascertain, approx- 
imately, what the amount should be, it is not uncommon to leave the 
matter somewhat to the election of the plaintiff to remit the excess • . 
or have a new trial granted [to the defendant. While] where the 
Judge upon the trial has correctly instructed the Jury as to the law, and 
they have rendered a verdict which is incompatible with such ruling, it 
must be obvious that the only way in which this mistake of the law can 
be corrected, is by granting a new triaL" Washburn, Study & Practice 
of the Law (5th ed.) p. 246. 

B< Gf . Best, Ev. 6 119 and notes. Also notes 21, 48 and 61 of this chapter. 

**A consequence of this enlargement of the functions of the Jury was 
the creation of a field of activity for the advocate. With the handling 
of witnesses and the construction of their testimony for the Juries, 
came the opportunity for the whole of the lawyer's forensic activity." 
Gycl. Pol. Sd. n. 066. The whole doctrine of hearsay evidence, and 
largely that of exceptions to the admission and rejection of evidence, 
and requests to charge, rest thereon. " Our singular law of evidence," 
says Thayer (Harv. L. Rev. V. 249, 273) " is the child of the Jury." 

It is not based on logic, but slowly evolved from Judicial experience 
with unsophisticated minds, which must be tied down to the question at 
issue by the exclusion of hearsay and irrelevant (though pertinent) tes* 
timony. 
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such personal knowledge there departed^ also^ the neces- 
sity for the jurors to be hundredors of the district where 
the cause of action arose : the requirement that jarors 
must be summoned from the hundred or vicinage was 
abolished in all civil actions by 4 Anne, c. 16, § 6, 
and 24 Geo. II. c. 18 f and, by statute of 6 Geo. IV. 
c. 50, jurors are simply required to be good and lawful 
men from the body of the county. And in criminal 
cases the same practice was, by analogy, adopted. 

Thus, then, we find that, since its introduction, the 
nature of the jury has completely changed;'* for, whilst 
originally chosen from those familiar with the parties or 
cognizant of the facts, a corresponding amount of care is 
now taken to exclude all who are not absolutely ignorant 
of the matter involved, or who do not come to the trial 
with their minds free from any convincing impressions 
in regard to the subject of controversy which is to be 
determined by their verdict.** 

ii ** These statutes," says Mr. Starkie. ** are indirect authoritiefl for the 
position that jurors should not stiU render verdicts on their knowledge 
of the facts." Cyd. Pol. Sci. H. 666. 

M Gf . Pomeroy, Johns. Cyd. art Jury, 

tt Verdicts in civil cases consist in a flnding for either plaintiff or de- 
fendant, according to the fftcts deemed proven by the jury, and are 
either general or special. They are well defined in the New York Code 
of Civil Procedure (§ 1186) as follows: '*A general verdict is one by which 
the Jury pronounces, generally, upon all or any of the issues, in favor 
either of the plaintiff or of the defendant." It incorporates the legal 
points involved in the charge of the judge— thus virtually embodying a 
decision both on Uw and fact— and Judgment may be entered by the 
prevailing party in accordance therewith. 

**A special verdict is one by which the Jury finds the fftots only, leaving 
the court to determine which party is entitled to Judgment thereupon." 
Here the Jury simply decides as to the existence or non-existence of 
alleged facts; leaving the conclusion, as to the effect of the facts thus 
determined, to be drawn (as a question of law) by the court. Anciently 
(Co. Litt. 228a) a Jury might always, if it chose to risk attaint, find a 
general verdict. 

The verdict in criminal cases is either "guilty" or **not guilty." In 
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This institntion had reached its state of matarity, 
when England's colonies were established in that portion 

Scotland there is also allowed a Terdict of **not proTen,'* whloli IB ren- 
dered by the jury In oaaes where there 1b little moral doubt of the guilt 
of the aoouaed, but the legal evidence is insullloient to justify his con- 
▼iotion: it is so far final, that the prisoner cannot be subjected to a sec- 
ond trfaL It is objected to as fixing a stigma on the party tried, but de- 
fended as beinflT most in conformity with the true result of the inquiry. 

In both criminal and dvil cases the functions of the judge and the 
jury are distinct. The judsre has no rlffht to decide the tect, nor the jury 
to decide the law; but In some cases the jury cannot be prevented from 
practically deciding both. Thus, In the case of libel, juries were form- 
erly confined to the decision of unimportant fiuts— Lord Mansfield hold- 
ing, in the case of WoodfUl, the publisher of the Junius Letters, that 
^Vhether the letter was libellous or innocent was a pure question of 
law." As the result of a heated controversy. Fox's Libel Act (88 Geo. IIL 
o, 60) was passed, which practically made juries in these cases judges of 
the law also. Similar provisions have been adopted by the varioua 
states, that in the New York Constitution (art. I. § 8) being: *'InaU 
criminal prosecutions or indictments for libels the truth may be given 
in evidence to the jury . . . and the jury shall have the right to de- 
termine the law and the fact." cf . chap. XII. end of note 54. 

The party defteted in a civil or convicted in a criminal case may, with- 
in a number of days dependent on statutory provision (or, in some juris- 
dictions, on the practice of the court) move to set aside the verdict and 
apply for a new trial on various grounds. The principal ones at com- 
mon law are as follows: misdirection or mlscharge to the jury by the 
court; admission or rejection of evidence, by the court, contrary to law; 
a verdict contrary to all evidence; a verdict on evidence insufficient in 
point of law; a verdict contrary to the weight of evidence (if disapproved 
by judge at the time); the ascertainment of new and material facts— not 
before cognizable— since the trial; the award of excessive or insufficient 
damages; and misconduct (e. g, casting lots) by the jury, cf . Stephen on 
Pleading, c. L 

Yerdicts are also occasionally vacated, and judgments based upon 
them reversed, for irrelevant or extravagant statements by counsel in 
addressing the jury. But "the tendency is not to disturb a verdict 
because counsel traveled outside the record for legitimate illustration, 
or even indulged in flashes of lurid rhetoric." N. Y. Law Journal, Deo. 
11, 1898. 

In a very recent case, the Federal Supreme Court reversed a convic- 
tion for homicide in Arkansas, because the argument of the prosecuting 
attorney **was evidently calculated and intended to persuade the jury 
that the defendant had murdered one man in Mississippi, and should, 
therefore, be convicted of murdering another man in Arkansas." Hall 
y. Unfted JStotes, 160 U. & 76, 87 L. ed. 1008. 
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of the American territory, which subsequently formed 
the nucleus of the United States. The common law ac- 
companied the English settlers as an inalienable herit- 
age, and with it as an inseparable adjunct the trial by 
jury. Thus in 1697 the royal governor of New York 
(Fletcher) harangued the provincial legislature: "There 
are none of you but are big with the privileges of Eng- 

The principles established to gruide the jury in estimating the evidence 
and predicatinfiT a verdict thereon, may be summarized as follows: 

(1.) In criminal cases, the Jury should be satisfied of the defendant's 
firuilt beyond a reasonable doubt. 

That is *' not absolute certainty beyond all doubt, but beyond a sub- 
stantial doubt of firuilt, based on the evidence or want of it, not a mere 
possibility of innocence." 7 Gen. Dig, (1892) p. 937 and cases cited. 

In homicide two elements of proof are necessary to establish the 
guilt of the accused: the death of the person alleged to have been killed, 
and the fact of killing by the defendant as alleged. "There must be 
direct proof of the one or of the other; but if one be proved by direct evi- 
dence, the other may be established by circumstances." People v. Ben- 
nett, 49 N. Y. 137; vide N. Y. Penal Code. 6 181. 

"Evidence is not to be discredited because circumstantial. It has 
often more reliable elements than direct evidence. Where it points irre- 
sistibly and exclusively to the commission by the defendant of the 
crime, a verdict of guilty may rest upon a surer basis than when ren- 
dered upon the testimony of eye witnesses, whose memory must be 
relied upon and whose passions or prejudices may have Influenced their 
testimony. If, taken together, it leads to a conclusion of guilt with 
which no material fact is at variance, it constitutes the higher form of 
evidence which the law demands where the life or the liberty of the de- 
fendant is at stake, and neither Jurors nor the court can conscientiously 
disregard it." Per Gray, J., People v. Harris, 186 N. Y. 423. 

(2.) In dvil cases, only a preponderance of evidence is required to sus- 
tain a verdict, of. SeybcM v. New York, L. E. A W» B, Co, 95 N. Y. 502; 
Chase's Steph. Dig. Ev. art. 94 and notes. 

(3.) In aU cases, the Jury must not take into consideration any matter 
not bearing on the question at issue. [Thus Jurors ought— and in many 
states the Judge is by law required to instruct them— not to draw any 
inference from the failure of an accused to testify.] 

(4.) The burden of proof (onus prohandi) rests on the party alleging the 
affirmative— hence usually on the plaintiff— even though it require proof 
of negative propositions, cf . Chase's Steph. Dig. Ev. art. 93-97. For ex- 
oeptions to the rule, see Phillips, Ev. (6th ed J p. 186. 
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lishmen and Magna Gharta" (3 Bancroft's Hist. XT. 8. 
56). It was administered by the colonial courts ac- 
cording to the practice developed in the motherland, 
formed the basis of all transactions in the days before 
the Revolntion, and, when the colonies became inde- 
pendent states, was permanently embodied in and guar- 
anteed by the organic law of the latter. 

As early as 1787, the superior court of North Caro- 
lina maintained the right of every citizen, under the 
constitution of that state, ''to a decision of his property 
by a trial jury,*' and did not hesitate — " with much 
apparent reluctance, but with great deliberation and 
firmness " — to declare unconstitutional and void an act 
of the legislature disregarding said right.** 

The curious fact, however, that the Oonstitntion of 
the United States, as originally adopted, in no wise re- 
fers to trial by jury in civil cases (with which alone we 
are at present concerned) caused its opponents at the 
time when its ratification was pending to claim that the 
clause,*' providing that ''the supreme court shall have 

^8taU T. SlnoMon, 1 Mart (N. C.) 48. As to jury trial in the 
colonies generally, see Stoiy, Const. (4th ed.) H 60, 72, 76, 89, 114, 
166.— The case Just cited is remarkable as one of the earliest manifesta- 
tions of the peculiarly American doctrine which allows our judiciary to 
exercise the power of virtually annulling a legrislative enactment by 
dedaringr it unconstitutional, where (in the words of Judge Harris, 17 
N. T. 236) ''the Act cannot be supported by any reasonable intendment 
or allowable presumption." Hence judges will often decline to annul a 
statute which as legislators they would have refused to sustain, just as 
they wiU often deny a motion to set aside a yerdict as contrary to 
evidence, which as jurors they would not have acquiesced in. 

Vide Thayer, Origin and Scope of the American Doctrine of Const. 
Law, Harv. L. Rev, Oct. 18Q6; Cooley, Ck>nst. Lim. (6th ed.) 216; Nation. 
vol. LYII. pp. 260-270.. Whether the effect of a legislative act is to 
deprive people of their property without due process of law, is a ques- 
tion of law for the court, of. 4 Hanr. L. Bev. 167. 168. 

<i U. S. Ck>n8t. art. III. § 8, dause 2.^ 

9 
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appellate jnrisdiction both as to law and'fact^ with snob 
exceptions and under such regulations as the Congress 
shall make/* virtually abolished the civil jury. The 
defenders of the document^ notably the authors of the 
contemporaneous essays subsequently (1788) collected 
under the title of The Federalists^* — "the work written 
for the purpose of setting forth the plan of the new gov- 
ernment"" — claimed that no such course was intended^ 
that the institution remained as left by the various state 
constitutions^ and that many competent persons con- 
sidered a constitutional provision undesirable since 
"changes in society may render a different mode of de- 
termining questions of property preferable in many 
cases in which that mode of trial now prevails." 

The champions of the constitution were successful in 
securing its adoption in the original form; still, the 
pressure of public opinion was so strong that already the 
1st Congress presented a provision supplementary to the 
Constitution," which was duly ratified as follows r 
"In suits at common law, where the value in controversy 
shall exceed $20, the right of trial by jury shall be 

«s There were eighty-eight in aU— published originally a787-1788) in the 
"Independent Journal" at New York— a large majority of them being 
written by Hamilton, the rest by Madison and Jay. 

<8 So called by Mr. C. W. Loriug, in his admirable monograph on "Nul- 
lification and Secession" (N. Y. 1893). 

M Amendment VIL 

In Hen y. White, decided by the supreme court of Utah June 0, 1898^ 
a stattUe, providing that in civil actions a verdict may be rendered by 
the concurrence of nine jurors, was held not to conflict with the 
7th Amendment ; that the words " trial by jury " used therein do not 
mean *'a jury which renders a verdict by the unanimous action of Its 
twelve members;" that such a provision is simply a change in the pro-> 
cedure of applying legal remedies . . . and no man can be said to 
have a vested right in the unanimous action of the jury, any more than 
in the fact that a juror was anciently required to bo a freeholder. 

The better and prevailing professional opinion, however, is that so 
radical a change can be accomplished by eonstttiUiotuil amendment 
only. cf. Appendix; vide chap. XI. note 18, chap. X. note 4Z» 


THB ASSISB OF HSNBY n. ASD THS GITIL JUBT. 131 

preserved. And no fact tried by a jury shall be otherwise 
re-examined in any coart of the United States, than ac- 
cording to the rales of the common law." By this 
Amendment, then, the right to a trial by jury is deemed 
to be secured to a party in all cases In which it was cus- 
tomarily practiced wherever the law of England pre- 
vailed — ^that is to say, in every case except those falling 
under the heads of equity jurisprudence" or admiralty 
and maritime jurisdiction, military and naval court- 
martials, and the police power.'* 

Similar provisions were incorporated in their consti- 
tutions by the several states of the Union, '^ of which 
that of New York" may be quoted by way of illustration, 

(* A court of equity wlU deoUne to interfere and aooord its peculiar 
forms of redress— such as granting an injunction or decreeing spedflo 
performance— whereyer tbe dama^^ recoverable in a common-law ac- 
tion constitute an effectual relief. **One of tbe grounds upon wbich tbis 
doctrine rests, is tbat tbe common law rigbt of trial by jury should not 
be taken away in those cases, in which the wrong inflicted can be re- 
dressed in that way." CTorXc's App. 68 Fa. 4B0. 

If a case present both legal and equitable elements, the whole must go 
to a jury [see chap. XL final note]. 

So equity courts often send special issues of fiust, presented by a case 
before them, into a law court there to be determined by a jury. 

Whether to adopt this course, or to submit the question for inyeetlga^ 
tion to a referee or master in chancery, **always rests on the sound dis- 
cretion of the court. A trial at law is ordered by a chanoeUor to inform 
his conscience; not because either party may demand it as a right, or 
that a court of equity is incompetent to judge of questions of f^t, or of 
legal tiUes." Per Orier J., Goodyear y. Day, 2 Wall. Jr. 288. [iy>r some 
comment on the chanoeUor (and the dvil Law) see Bispham, Eq. p. 7.] 

In New York and most of the other states, legal and equitable proced- 
ure have of late years been merged, but the remedies stiU are distinct, 
and must be sought on dilferent sides of the same court, cf. chap. ZII. 
n. 68, 

c« See post, chap. X. note S0. 

fT See the Appendix. 

<8 N. T. Const, art L § 2. In this state, originally, the Civil Law pre- 
vailed. In 1664, when the English seized the Colony, the first royal char- 
ter expressly established the laws of England as supreme, "and this put 
an end to the Soman Dutch laws imported from Holland." (Kent, Com. 
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beJDg as follows : " The trial by jury,** in all cases'^* in 
which it has been heretofore used/* shall remain invio- 
late forever, bat a jury trial may be waived" by the par- 
ties in all civil cases in the manner to be prescribed by 
law."" 

pi. I. loot. vm. note.) The Code known as ** The Duke's Laws,'* pro- 
mulgated In 1665— by royal authority bestowed on the Duke of York- 
provided for a jury of seven members, and for unanimity in capital cases 
only (lieber. Civ. lib., p. 289). So the proposed Fundamental Constitu- 
tions of Carolina— drafted by Locke about 1678 and remarkable also for 
their recognition of religious toleration— made provision for a jury of 
twelve, whose ^'verdict shall be according to the consent of the majority.*' 

•* The jury intended is a common law jury of twelve men. Wyneha" 
mer v. People, 13 N. Y.878. 

TO A statute is not unconstitutional merely because it transfers a class 
of cases from courts of record, where juries are composed of twelve 
men, to justices courts, where they consist of six. Dawson v. fioran, 51 
Barb. 460; People v. Lane, 6 Abb. Pr. N. S. 105. 

Ti The right to a jury trial extends only to cases in which it bad been 
exercised before the adoption of the original constitution of the state. 
Duffy V. People, 6 Hill, 76; of. chap. XI. note 18. 

1* In civil cases a jury may be waived and the court may try the issue. 
EnOmry v. Conner, 8N. Y. 611, Oest v. Kenner, 7 Ohio St. 75 [see N. Y, 
Code Civ. Proc, H 2089, 8006]. Such a waiver is implied, by taking part 
in an assessment of damages for land taken for public improvement 
(People V. Murray, 6 Hill 408); by receiving the damages awarded {Heu- 
ward V. New York, 8 Barb. 846); by consenting to a reference (Lee v. 
TOlotson, 24 Wend. 387). So in United States v. JRotAbone, 2 Paine, 578, it was 
determined that the right to trial by jury, secured by the Constitution of 
the United States, was for the benejlt of parUee UtiQaiino in courts of jus- 
tice, and might accordingly be waived, of. Bank of Columbia v. O^^ely, 
17 U. S. 4 Wheat. 235, 4 L. ed. 650. 

But " upon the trial of an issue, raised by a plea of not guilty in the 
higher grades of crime, it is not in the power of the accused to waive a 
trial by jury and by consent submit to the fticts found by the court, so 
as to authorize a legal judgment and sentence upon such finding." WU- 
Uams V. State, 12 Ohio St. 622. Vide chap. X. note 42. 

TS In concluding this chapter on the Civil Jury, some reference may 
properly be made to that branch of it known as the Sheriff's Jury- 
rather redundantly, for all juries are summoned by that officer, except 
where the sheriff is a party in interest, in which case the coroner takes 
his place. It assumes various aspects, and generally officiates ex parte 
or at the instance of only one party (usually the plaintiff) in an action or 
special proceeding— the sheriff or an under or deputy sheriff customarily 
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presiding. The f oUowing details are more espedall j applicable to New 
York, but its general otaaraoteristlGS are the same in the several states. 

A SherifTs Jury is one impaneled by that officer to try the validity of a 
claim (interposed by a person not a party) of title to, or the right of 
possession of, goods and chattels seized by him under a warrant of 
attachment or an execution, Isaued at the instance of a plaintilf against 
the defendant in an action, cf . N. Y. Code Civ. Proo. M 106, 14t& 

It also officiates to determine the compensation to which the owner of 
real property, required for public purposes, may be entitled (Id. § 2106, 
ff J— this being really the ancient Inquisition ad quod damnum— and to 
assess the damages sustained by the plaintiff in an action of tort or un- 
liquidated damages, where the defendant has failed to enter appear- 
ance, or to plead after appearing. {Jd. § 1219, confirming the common 
law practice in such cases.) 

8o the alleged incompetency of a person to manage his affairs, in conse- 
quence of lunacy, idiocy or habitual drunkenness (Code dv. Proc. § 2SB0) 
is determinable by a jury of **not less than twelve nor more than twenty- 
four indifferent persons . . . atleasttwelveofwhom must concur in a 
finding." (Id. {§2880, 2831.) Upon the return of the inquisition, the court 
may either confirm the same or, in a proper case, direct a new triaL 
(Id. §2886.) 

In New York, provision is further made for the impanelment of a 
Jury of twelve persons, to determine the sanity of a person condemned 
to death (Ck>de OHm. Proc. § 496); while, where another defendant "pleads 
insanity,** the court may, before or during trial or after conviction, 
order his sanity to be inquired into by " a commission of not more than 
three interested persons" (Id. 6 668), or, as the older statute put it, "a 
doctor, a lawyer, and a QfnXLtman.** 

While this commission is to report concerning the defendant's sanity 
** at the time of the commission of the crime " (iMd.) its inquiry Is limited 
to his mental condition at the time of the examination (People v. Rhino- 
lander^ 2 N. Y. (Trim. Rep. 886); but if, on the whole proof , there is reason- 
able doubt of sanity, the defendant is entitled to the benefit of that 
doubt. People v. Coleman, 1 N. Y. Crim. Bep. 1; People v. Oasey^ 2 N. Y. 
Oim. Rep. 187. 

See further, as regards the question of insanity, chap. Z. final note. 


CHAPTER X. 

GROWTH OP THE CRIMINAL JURY. 

It remains for us to consider the establishment of the 
jury in criminal cases, and to trace its evolation to the 
duplex form in which it now exists ; for formerly the 
distinction between one jury to accuse, and another 
body to try the accused, was unknown* — this separation 
not occurring until a later day. 

The earliest record of an accusatory tribunal in Eng- 
land exists in a law of the Saxon King Ethelred III., 
which ordained : '* Let a gemot [assembljj be held in 
every wapentake [or hundred] and the XII. senior 
{yldestan) thanes go out and the reeve (gerifa) with 
them, and swear on the relic that is given them in hand 
that they will accuse no innocent man nor conceal any 
crime.'" From which enactment it appears, that the 

iSays Judge GhriBtian : *M9o little appears to be ascertained respectinar 
the iatroduction of the trial in oriminal oases by two Juries, that althougrh 
it is one of the most important, yet it is certainly one of the most ob- 
scure and inexplicable points of the law of England." Note SO to bk. III. 
c. 28, of BL Com. 

An eminent German Jurist observes: "The oriminal Jury"-4. e. the 
body deciding the question of guilt or innocence of an accusedr-**con- 
sisted originally doubtless of tht tame persons who formed the accusing 
[now termed the grand] Jury. Later, however, a Jury was specially 
summoned and impaneled for rendering a verdict, and the custom arose 
to reject for this purpose all persons who had already officiated as mem- 
bers of the accusing Jury in the case,— which principle of rejection 
received [in 1861] legislative confirmation under Bdward IIL" Biunt- 
schU's Staats-Woerterbuch, voL IX. 860; of. post, p. 148. 

• Leg. Bthel. m. 3. For the Latin version, see CycL Pol. Sci. III. 666. 

134 
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thanes were the inquisitors of crimes committed within 
their respectiye districts. 

** The resemhlance of the tweWe thanes to a grand 
jpry/' concludes Palgraye/ "is sufficiently ohyious; 
and the principal difference between the Anglo-Saxon 
echeyins [». e. scabiniy here thanes] and the modem 
inquest of the shire seems to have cousisted in the 
greater stability of the ancient magistracy, who . • • 
held their office for a definite period.'' While, with 
reference to their functions and the result of their accu- 
sation, another authority* writes : '* They were to act 
the part of public prosecutors, and the accused had to 
clear himself by the usual method of compurgation, 
failing which he must submit to the ordeal. • • • 
Later the judicial combat took place where an accuser 
came forward to make the charge ; and compurgation, 
or the ordeal, where the accusation rested not on the 
assertion of a single prosecutor but on i\ie fama puhlica 
of the neighborhood. • . • This office [of thane- 
inquisitor] however, seems to have fallen in abeyance, at 
all events after the invasion of the Normans; and accusa- 
tions of crime were left to the general voice of the neigh- 
borhood denouncing the guilt of the suspected person.'* 

As partially accounting for the disappearance of the 
accusing thanes, in furnishing a popular substitute for 
the latter, the existence of the fridbourg or frankpledge 
system' in early England must here be recalled, by 
which each member of a community was a surety for 

sEnfirllsh Oommonwealth, 1. 813. 

^Porsyth, pp. 194, 198. 

sCf . anJU^ chap. VI.; and, as to oompurgration as a means of criminal 
defense, id. note 6, citing extract from Pom. Mun. Law, 401. 

As to " Saxon Tithingmen in America,*' see a paper by H. B. Adams. 
Johns Hopkins Uniyersity (first) series. 
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erery other one's conduct^ and thus specially interested 
in bringing of^nders to justice. This led to the 
introduction of a process termed Vorathy which, analo- 
gous to compurgation/ consisted in a number of free- 
men jointly supporting a criminal accusation by 
mutually pledging their oaths to its truth. Since, 
however, an accusation thus made was simply based on 
public rumor and made by irresponsible parties, col- 
lected at random, and since, moreover, "parties might 
be fearful or unwilling to make themselves conspicuous 
as accusers, especially after the introduction [by the 
Normans] of trial by battle, which compelled them to 
support their charge by single combat,'" there arose a 
popular want for a more efficacious and less hazardous 
process, which was supplied by the intervention of the 
legislature. It has before^ been referred to that the 
Normans possessed, and had to some extent transplanted 
to England, certain accusatory bodies termed jurata 
delatoria — which presented oifenders for trial before the 
king's judges, and probably superseded the Saxon tri- 
bunals in many parts of the island. Though the num- 
ber of their members is uncertain, and their functions 
not clearly defined or regularly exercised, they must 
have prevailed to a considerable extent during the cen- 
tury succeeding the Conquest and indubitably formed 
the basis on which subsequent statutory enactments 
operated. The introduction, too, of the assise at this 
period, accelerated the fulfillment of the popular wish 
for an improvement of criminal functionaries. 
The first enactment is contained in the Constitution 

• Antt^ chap. VII. p. 78. 
V Forsyth, p. 194. 

• AnU^ chap. VIH. p. 06. 
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of Clarendon — adopted by a parliament of nobles and 
prelates in 1164, — whereby Henry II. checked the power 
of the church and narrowed the clergy's exemption 
from the secular administration of justice.' One of the 
causes that led to the death of Archbishop A Becket 
was the withdrawal of his consent to this statute. This 
document prescribes in 

Cap. VI. : *^ Laid non deient accusari nisi per certos 
et legaleB accusatares et testes in prasentia episcopi, ita 
quod archidiaconus non perdat jus suum, nee quicquam 
quod inde habere debeat, Et si tales fuerint qui culpan- 
tur, quod non velit vel non audeat aliquis eos accusare, 
mcecomes requisitus db episcopo faciat jurare duodecim 
legates homines de vicineto seu de villa, coram episcopo^ 
quod inde veritatem secundum consuetudinem suam 
manifestabunt" " 

It should be remembered, in this connection and for 
the better interpretation of the import of this clause, 
that while the ^en/a or reeve then ''acted as the pre- 
siding officer of the hundred court, which met once at 
least every month and had both civil and criminal juris- 
diction . • • the bishop of the diocese had co- 
ordinate authority with him, and the court had 
cognizance of ecclesiastical causes, which were entitled 
to precedence over any other business." ^^ 

• Cf . chap. IX. pp. 107, 108, and notes. Brunner (Schw. 800 ff.) refers to 
this monarch as **the man who first succeeded in fordncr the ecclesias- 
tical Jurisdiction into narrower limits.*' But see ante^ chap. Yin. p. 90. 

10 Thus rendered by Reeves (1. 76) : Laymen ought not to be accused 
except by certain and legal accusers and witnesBes, in presence of the 
bishop, so that the archdeacon may not lose his right, nor anything 
which should thereby accrue to him ; and if the offending persons be 
such as none will or dare accuse, the sheriff, upon the requisition of the 
bishop, shall cause twelve lawful men of the vicinage or town to be sworn 
before the bishop, to declare the truth according to their consciences. 

" Forsyth, p. 61. 
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The more direct applicatioD, however, of the principle 
underlying the institution of the assise, or primitive 
civil jury, to criminal jurisdiction," was accomplished 
two years later by the assise of Clarendon," which begins 
with the following enactment : 

** Imprimis statuif prmdidus rex Henricus de consilio 
omnium baronum suorum, pro pace servanda ei justitia 
tenenda, quod per singulos comitatus inquiratur et per 
singulos hundredos, per XIL legaliores homines de hun- 
dredo et per IV, legaliores homines de qtialibet villatay 
per sacramentum quod illi verum dicent : si in hundredo 
suo vel villata sua sit aliquis homo qui sit rettatus vel 
publicatus quod ipse sit robator vel murdrator vel kUro vel 
aliquis qui sit receptor robatorum vel murdratorum vel 
latronum, postquam dominus rex fuit rex. Et hoc 
inquirant Justitio coram se, et vicecmnites coram se."^* 

u Dr. Walther states : " Investigations have well settled that the dvU 
jury . • . isolder than the jury- for the decision of crimJnal cases, and 
that the latter was formed by analoffy from the other." Bluntsohli'a 
Staats-Woerterbuch, IX. 346. 

The reverse was the case with the quasi-jurymen of Borne and Greece, 
who primarily officiated in oriminal trials only.— Fide chap. II. and 
chap. m. ante. 

IS This act of A. D. 1166 is characterized by Stubbs (Select Charters, p. 
140) as "a document of the itreatest importance to our legal history . • 
introducing changes into the administration of justice, which were to 
lead the way to self-government at no distant time *'—i. e. by Magna 
Gharta in 1215. The Ganon then proceeds to maintain that the knights 
(milites, cf . chap. IX. note 16), who nominated the recognitors, are the ori- 
gin of county representatives; and that the necessity of the sheriff, when 
taking personal property, to have some basis of valuation, first intro- 
duced the jury ayvtem as a machinery of assessment. 

14 Assisa de Clarenduna, % 1. 

Tbanslation : In the first place the aforesaid King Henry, with the 
advice of all his barons, for the preservation of peace and the mainte- 
nance of justice has ordained, that inquiry be made in each county and 
in each hundred, by twelve lawful men of the hundred and four lawful 
men of every township— who are sworn to say truly whether in their hun- 
dred or township there is any man accused of being or notorious as a 
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By yirtue of this clanse^ writes Stubbs," " twelve law- 
ful men of each hundred, with four lawful men from 
each township, are sworn to present criminals or reputed 
criminals of their district, in each county court ; the 
prisoners so presented being sent at once to the ordeal.^' 
In this case, Henry simply utilized the machinery that 
had existed at least since the time of Edgar," and has been 
outlined in the previous part of this chapter, ''but he 
adapted it to the principle of recognition ; the twelve 
lawful men are witnesses, as they were under the older 
system " — e. g. the vorath and its later modifications or 
substitutes — ''but the process is an inquest under oath, 
as in the case of the great assize."'* Audit has been 
well observed that "the accusation by the commune 
camitatus was nothing more than the knowledge of the 
neighborhood {veredictum vimieti), which was constant- 
ly invoked to decide questions of disputed right, applied 
to criminal cases, and the statutes of Clarendon merely 
threw the responsibility upon a smaller number."" 

The third pillar in the institution of the criminal 
jury was the Assise or Statute of Northampton, passed 
1176, and already referred to in connection with the es- 

robber or a murderer or a thief, or anybody who If a harborer of robbers 
or murderers or thieves, since the kingr began to reifirn. And this let the 
Justioes and the sheriffs inquire, each [officer] before himself. 

n Select Charters, pt. I. Similar accusatory Juries were prescribed in 
the Inquest of Sheriffs ai70) and the Assise of Arms (1181). 

!•** . . . eapiatureteotodiuiMm":— Assisadedarenduna, t2. 

» The writer thus continues : **From the double character of judge 
and witness the grand-jury system historically descends ; the permisBion 
to traverse the verdict of the grand jury by a new inquest Is of later 
introduction, and is adopted as a consequence of the abolition of the 
ordeal in the reign of Henry ni." See post, note 24. 

In England, the jury of presentments for the Liberty of the Savoy 
(anciently a sanctuary and stiU a court with peculiar privileges and pro- 
cedure) consists of sixteen members, like the grand assise. 

IS Forsyth, p. W. 
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tablishment of the assise and ciyil jary." This contained 
the following provision : 

" Si quia retatus ftierit coram justitiariis domini regi8 
de miirdro vel Uitrocinio vel roberia, vel receptatiwie 
hominum talia facientium, vel de falsoneria vel iniqua 
combustione, per sacramentum duodedm militum de hun-- 
dredo—et si milites non adfuerinty per sacramentum 
duodedm liberorum legalium hominum — etper sacramen- 
tum quatuor hominum de unaquaque villa htmdredi, eat 
ad judicium aquce, et siperierit alterumpedem amittat." ** 
By this statu te, therefore, the preceding enactments 
were re-aflfirmed; with the definite prescription, how- 
ever, that a person duly indicted by the twelve and 
thereupon failing to clear himself by the ordeal, was to 
suffer the loss of one of his limbs. 

This was the status of the institution at the death of 
Henry. The next step was taken by Eichard I., whose 
Ordinance of 1194 provided for the choice of four sworn 
knights {milites) in each county or shire, who in turn 
were to choose two for each hundred therein ; the latter 
two again selected (by co-optation) ten more out of their 
respective hundred ; and the dozen so chosen constituted 
the body of presentment for their district. ^'The 
plan,^' writes Stubbs," "partly resembles that used for 

1* Ant^ ohap. IX. pp. 107-109. 

X) TBANSULTioir : If anybodj be aeouied before the kinflr'8 Justioes of 
murder or theft or robbery, or of harboring men committinflr these 
offences, or of forgery or arson, by the oath of twelve knights of the 
hundred— and if there are no knights, upon the oath of twelve free and 
lawful men— and by the oath of four men of each township in the hun- 
dred, let him be subjected to the ordeal by water, and, if he fail therein, 
suffer the loss of one foot. 

91 Stubbs, Select Charters, 27; Bog. Hovenden, 428. of. chap. IX. note U. 
"These recognitors were obviously witnesses," says Stephen (Hist. 
Crim. Law, 1. 266) "as appears Irom the aooount given of their proceed- 
ings " by GlanviUe, c 17. 
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the nomination of recognitors for the grand assize^ and 
was likewise a check on the power of the sheriflP^ to 
whom the nomination seems to hare before belonged/' 
In the time of Edward I., howeyer^ this privilege was 
restored to that officer, for it appears that then each 
bailiff, in anticipation of the advent of the justices in 
eyre, was to choose fonr knights, by whom were selected 
duodecim de meliaribus hominis of the bailiwick, to pre- 
sent under oath to the justices the names of all crimi- 
nal offenders." These twelve '* in consequence of the 
oath which they took • • • were called the jurata 
patricB . • • and for a long time seem to have united 
the two functions of a grand jury to accuse, and a petit 
jury to try the accused/'** 

The trial of an accused person by the grand jury 
itself, though objectionable for uniting in one body the 
functions of accuser and trier, was certainly preferable 
to that dangerous and dubious mode of vindication, the 
ordeal, and probably prevailed in the last quarter of the 
twelfth and in the first quarter of the thirteenth cen- 
tury. Earlier already, as a result of the Statutes of 
Henry II., '^ the adoption of presentment and ordeal 
had the effect of abolishing the practice of compurga- 
tion in the shire-moots. . . • The ordeal in these 
circumstances, being a resource following the verdict of 
a [grand] jury acquainted with the fact, could only be 

M Fleta, I. o. 19. 

M Forsyth, p. 108. 

In another place (p. 214} the same authority observes : "These Jurors 
were the representatiyes of and substitutes for the fama patrioB, or pub- 
lio rumour, by which in old times when a man was assailed he was said to 
be male ereditus, and was thereupon arrested and put upon his trial. . . . 
For some time there appears to have been no distinction between this 
aoousinff Jury and the trying Jury." cf . ante, p. 186. 
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applied to those who were to all intents and purposes 
proved to be guilty. The abolition of the ordeal by the 
Lateran Council in 1215 [the year of Magna Charta]** 
and the impossibility of securing perfect justice" by the 
machinery of the grand jury, led the way to the usage 
of a second [the petit] or trial jury, to traverse the de- 
cisions of the former."" 

In the reign of John we first begin to trace the use of 
juries — i. e. petit juries — for the trial of criminal accu- 
sations.*' At first it seems to have been procured by the 
accused as a special favor from the crown, a fine, or 
some gift or consideration, being paid in order to pur- 

94 ••The Immediate external impetus for the reform was sriven by the 
Fourth Lateran CouncU of Innocent III. by which the clergy was di- 
rectly forbidden, with express reference to the previous prohibition of 
the duel, from participatin«r (as was its custom) in the ceremonial of the 
ordeal. ... It became necessary* therefore, to devise a substitute for the 
ordeals, which would provide the accused with other means for defend- 
ing himself and proving his innocence. . . . Hence we already in 1221 meet 
with an institution analogous to the civil Jury, so that in cases, to which 
heretofore the ordeal was applicable, the grulltor innocence of the 
accused was decided by the verdict of twelve sworn men of the vicinage 
(verediGtum patrioB)," Bluntschli, Staats-Woert. IX. p. 849. Stephen* 
(Hist. Crim. Law, L 263, note) Instances a case as late as 1679, when Gavan, 
one of the five Jesuits involved in the Popish Plot, offered **to put him- 
self upon the trial of ordeaL" WMUbread^s Case, 7 How. St. Tr. 383. 

» Hence the ancient legists with great solemnity invoke the Judges ta 
"take good heed in inquisitions touching life and limb, that they diU- 
gently examine the jurors from what source they obtain their knowl- 
edge, lest per adventure by their negligence in this respect Barabbas 
should be released and Jesus be crucified." Bracton, ni. c. 18; Fleta, I.c.81. 

On the other hand, it is reported in a curious old case that **the Jurors 
acquitted a prisoner contrary to the evidence, and for that they were 
fined and imprisoned, and bound for the good behavior of the prisoner 
during his life." Wharton*8 Case, Noy, 48. [Oontrast herewith p. 150.] 

s« Stubbs, Select Charters, 142. But not without weighty antagonism. 
Thus we read in the Mirror of Justices of Andrew Home, fi^Ai-monger and 
town clerk of London : *' It is an abuse that the Justices drive a true man 
to be tried by the country, when he Is ready to defend himself • • • by 
battle." 

if Palgrave, Bng. Com. U. 186; cf. Bracton, 143 ff. 
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chase the priyilege of a trial by jury. Art. 36 of Magna 
Gharta declared that each writs shall no longer be sold, 
but be of right It appears from Bracton and Fleta** 
that at the end of the thirteenth century the trial by 
jury in criminal cases had become nsnal/* the form of 
the proceeding being giyen by them in detail. 

Thns^ in a case reported in the Year Books in 1302 
(30 & 31 Edw. I. 528)— ten years after the oldest one 
extant — a stable keeper had been kicked to death by 
the horse of one John, and the latter was duly put to 
trial, charged with burying the stabler without a coro- 
ner's inquest and with retaining possession of the horse, 
although it had become a "deoda^id** — which was the 
designation anciently giyen to a chattel that had imme- 
diately caused the death of a person, and was deemed 
forfeited to the crown for pious uses. The accused de- 
nied both charges and put himself on the jurcUa patrim 
for trial. Both parties were represented by counsel. 
Several challenges were made, and — in accordance with a 
very early custom, long and tenaciously adhered to, — 
tried by the unchallenged jurors {triehantur per residuos 
de diAodedm): which practice is worthy of note, because 
the jurors so examined as to their competence are the 

98 "In fhe time of Bracton • • • the appeUee had the option of 
either fighting with his adversary, or puttingr himself upon his oouotry 
for trial (p. 2K&) ... At first . . . the accused was not entitled to 
it as a matter of ri^ht, but rather by the king's ffraoe and favor, to be 
purchased by the payment of a certain sum of money or a gift of chat- 
tels." (p. 200). Forsyth, Trial by Jury. In the King's courts, compurga- 
tion (5 Harv. L. Bev. 288, 266) is said to have been done away with by the 
Assise of Clarendon. 

St A curious exception to the right of trial by petit jury existed, at 
common law, in cases of secret poisoning, where the accused was usu- 
ally obliged to defend himself by combat— ^'because," says Bracton (bk. 
nL e. 18) *the country can know nothing of the fact." 
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earliest instance of witnesses publicly testifying before 
a jury, and the practice supplied a precedent for per- 
mitting the testimony of other witnesses to be similarly 
heard at a later period. The judge's quaint charge to 
the jurors — ^who were then wont to be addressed, *'good 
people " {boni homines) —is preserved : " If W. died from 
the kick of the horse, the horse would be deodand. If 
not, it would be John's. If the King should lose through 
you what rightly belongs to him, you would be perjured. 
If you should take away from John what is his, you 
would commit a mortal sin. Therefore, by the oath you 
have made, disclose and tell us the truth, whether the 
said W. died of the horse's kick or not. If you find that 
he did, tell us in whose hands is the deodand horse and 
what he is worth; and whether the said W. was buried 
without a view of the coroner." The record of this case 
leaves it in doubt, whether the accusing and the trying 
jury consisted of the same individuals, or were separate 
and distinct bodies. 

The causes that led to the gradual extension of the 
system of recognitions to criminal cases, and the insti- 
tution of the criminal juVy, have been most ably traced 
and treated by Brunner,*' and his account may be sum- 
marized as follows: The legislation of Henry II. — here- 
tofore set forth — provided for recognitions in civil cases 
and for juries of accusation [grand juries], but not for 
criminal triers. As has been seen, however, a practice 
arose, early in the thirteenth century, to allow an accused 
(for a consideration) a jury in criminal cases, whenever 
he asked for it. About the same time, the fourth Lat- 

ao Schwargerlcht 809-375 et al. of. Forsyth, Trial by Jury, 014 ; Stephen. 
Hist. Grim. Law, I. 263, 254. 
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eran Oonncil, by forbidding the participation of eccle- 
siastics in ordeals^ drew the ground from under that 
mode of trial. With the law so unsettled, the judges 
when next proceeding — on eyre— to their respectiye ju- 
risdictions, were in 1219, by a * temporary ordinance' of 
the King's council (Palgrare, Eng. Com. I. 266) Tested 
with large discretionary powers ''to act wisely according 
to the special circumstances of each case . . • with 
persons accused of crime/' and to clap in prison (pend- 
ing trial) those most seriously accused, but not so as to 
imperil life or limb. Belnctant to encourage trial by 
duel, the judges naturally turned to the inquest as the 
only available alternative. Having once decided on this 
expedient, it was not long left to the option of an accused 
to be thus tried or otherwise. Inasmuch as the jury was 
treated as a substitute for the ordeal — which a homicide 
taken in flight (Qlanv. ^IV. cc. 3, 6) or one sixty years 
old or a woman or maimed (Bract. III. cc. 21, 22) had 
always been compelled to undergo against his will — ^the 
judges now, analogously, sometimes forced a jury on an 
unwilling prisoner {cogendua quod se defendat per pat- 
Ham) and several persons were thus convicted and 
Hanged. 

The recusation of jury trial by an ''appellee" (as the 
accused was then technically termed, the prosecuting 
witness being the "approver" or appellant) arose of 
course not "from love of the common law" — to which 
cause Blackstone (Com. bk. I. c. 15) delicately attri- 
butes the reluctance of " the lower rank of " Englishmen 
to relinquish "their ancient privilege" of wife-beating, 
— ^but from well-founded apprehension that, if his record 
was malodorous or the evidence of his guilt reasonably 
10 
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certain, he stood little or no chance to clear himself 
{se purgare) by "the country -^ (who were liable to be 
punished for an unwarranted acquittal) but might es- 
cape by hazarding himself in battle {per duellum)^ or 
waging his law {vadiare legem). 

One method of judicial compulsion, which prevailed 
to the middle of the thirteenth century, was to treat an 
accused as confessing, if he refused to be tried by jury. 
This seems to have been based on a sort of forced analogy 
with the practice — referred to in Brae ton's Note Book 
(II. cas. 136, 138, 1724) — of hanging without any trial 
at all criminals taken in the act; the court holding that 
in such cases non est opus alia probatione, and adjudging 
non potest defender e^ suspendatur ["Being unable to de- 
fend himself, let him be hanged!"] 

But these irregular practices were not long counte- 
nanced. In 1275, the Statute of Westminster I. (3 Edw. 
I. c. 12) was enacted, providing that " notorious felons 
. . who will not put themselves on inquest for fel- 
onies • . shall be put in strong and hard imprison- 
ment as refusing the common law of the land." This 
impliedly recognizes the necessity of consent, but ex- 
pressly prescribes ih^ peine forte et dure as a penalty for 
refusing to be tried by a jury, or for declining to plead 
guilty ("standing mute") to the charge. 

The character of this alternative may be gathered from 
Blackstone: "The English judgment of penance for 
standing mute was as follows: that the prisoner be re- 
manded to the prison from whence he came; and put in 
a low, dark chamber; and there be laid on his back, on 
the bare floor, naked, unless where decency forbids; 
that there be placed upon his body as great a weight of 
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iron as he could bear^ and more; that he hare no snate- 
nance, saye [on alternate days] • . three morsels of 
the worst bread, and . . three draughts of standing 
water . . ; and in this situation ''the prisoner should 
remain '' till he died or (as anciently the judgment ran) 
till he arhiwered.^^ And such penance was imposed ^'with- 
out any distinction of sex or degree/' after a prisoner 
had been thrice admonished and informed of his fate in 
court, and, after all, was allowed the benefit of clergy: 
" thus tender was the law of infl.icting this terrible pun- 
ishment." (Com. bk. IV. c. 26.) More harrowing details 
may be found in Pike's History of Crime in Eng. (yoI. 
II. pp. 194, 195, 283-285). And in the face of all this, 
Sir Edward Coke (Inst. I. fol. 976) blandly proclaims: 
" The law is the perfection of reason." Yet these bar- 
barous practices — endured by many persons, often inno- 
cent, but apprehensive of a miscarriage of justice, in 
view of the fact that one not formally adjudged guilty 
did not forfeit his lands to the crown, — were indulged 
in England from about 1300 to 1772, when it was pro- 
vided (by stat. 12 Geo. III. c. 20) that all persons who, 
on their arraignment for felony or piracy shall stand 
mute or not answer directly to the offense, shall be held 
convicted as if by verdict or confession, and judgment 
and execution shall be awarded accordingly. Finally, 
in 1827, the rules that had been advocated by Bracton, 
and to some extent followed by the courts, five centuries 
ago, were enacted into law by stat. 7 & 8 Geo. IV. c. 28, 
as follows: " If any person, not having the privilege of 
peerage, being arraigned upon any indictment for trea- 
son, felony or piracy, shall plead thereto a plea of guilty, 
he shall by such plea . • be deemed to put himself 


148 HI8T0BY OF THE JUEY SYSTEM. 

upon the country for trial *' (§ 1) ; and if such person 
stands mute of malice, or will not answer directly to 
the charge, a plea of not gailty may be entered for him, 
and the plea so entered has the same effect as if the 
prisoner had actually pleaded (§2). "This is also," 
says Chase (Bl. Com. note to p. 1017) "the general 
practice in the states of this country." 

In the reign of Edward III., the separation of the 
grand and petit jury was an established factor in 
English criminal jurisprudence, Statute 25 Edw. III. 
c. 3 providing (A. D. 1352) that "no indictor shall be 
put in inquests upon deliyerance of the indictees of fel- 
onies or trespass, if he ba. challenged for such cause by 
him who is indicted." In other words, no grand juror 
could also act as trial juror in the same case, if objected 
to by the accused. After the yarious enactments enu- 
merated and changes referred to, it was only a question 
of time to dispense with the seryice of the knights who 
acted as elisors, and by a precept of the court directly 
to authorize the sheriff of each county to return the 
name of twenty-four or more persons from whom the 
grand jury is chosen — ^which number gradually settled 
to twenty-three (or one less than two full petit juries), 
a majority of whom must consent in order to frame a 
yalid indictment; whence it became the custom that, 
howeyer many attend or actually officiate, twelve at least 
must concur in presenting an offender.*' 

V 

ti ThuB, by the statute of New York, a flrnind Juiy must consist of not 
less than sixteen nor more than twenty-three members, and (in any case) 
twelve must concur in order to frame a valid indictment. In Massachu- 
setts, the limits are thirteen and twenty-three respectively. Its prov- 
ince is to determine whether indictments shall be broug^ht against 
alleged criminal olTenders. 
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According to Hiargraye (1 State Trials, 407) aBciently, 
and especially in the reign of Henry VIII. — Carlyle's 
'* Hateful Harry" — when the influence of the crown 
was at its zenith, ** to be accused of a crime against the 
state and to be conyicted, were almost the same 
thing." 

A conspicuous exception to this rule was the case of 
Sir Nicholas Throckmorton {Id. 869) tried in 1564 for 
high treason, and who conducted his own defense with 
consummate skill, energy, and presence of mind; for 
the common law right of a party to appear by counsel 
did originally not extend to treason or felony— on the 
singular assumption that the judges (the creatures of 
the crown) would amply adyise and protect the prisoner, 
and the curious reasoning that if he were guilty he 
ought not, and if innocent need not, haye professional 
adyice. 

As a matter of fact, in this case, as was the rule in 
those days, court and prosecution combined to contriye 
the conyiction of the prisoner ** by persuasions, enforce- 
ments, presumptions, applying, implying, inferring^ 
conjecturing, deducing of arguments, wresting and ex- 
ceeding the law, the circumstances, the depositions and 
confessions." Ibid, 

But the jury was made of sterner stuff than usual, 
and after deliberating two hours, acquitted the prisoner. 
Bromley, Lord Chief Justice, then descended to the 
leyel of remonstrating with them, but in yain; and 
(whereas Griffin, Attorney General, had asked that each 
juror be bound in the sum of £500 ^'to answer to such 
matters as they shall be charged with in the Queen'a 
behalf") the court went to the extreme of emphasizing 
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its dissatisfaction with the verdict by committing the 
jury to prison." 

Finally "eight of them (four having submitted and 
apologized) were brought before the Star Chamber in 
October (six months and more after the trial) and dis- 
charged on the payment by way of fine of £220 apiece, 
and three, who were not worth so much, of £60 apiece." 
(Stephen, Hist. Crim. Law, c. XI.) The fine of the fore- 
man and another juror had at first been fixed at £2000. 

It is worthy of note that the reverse of this procedure 
sometimes occurred. Thus Sir Thomas l^ith (temp. 
Elizabeth) mentions a jury whose members were both 
imprisoned and heavily fined for convicting a defendant 
of treason contra plenam et manifestam evidmtiam. 
(Eng. Com. III. c. I). Another notable acquittal was 
that of the Seven Bishops in 1688 (12 St. Tr. 183-431), 
the verdict wherein finally vindicated the independence 
of the Church of England from pontifical supremacy. 

" Introduced originally as a matter of favor and in- 
dulgence,'* the jury thus " gained ground with advanc- 
ing civilization, gradually superseding the more ancient 
and barbarous customs of battle, ordeal, and wager of 
law, until at length it became, both in civil and crimi- 
nal cases, the ordinary mode of determining facts for 
judicial purposes."" 

83 Bunyan may have had such practices in mind, ^hen (In the first port 
of Pilgrim's Progress, pub. about 1675) Lord Hategood, who presides at 
the trial of Faithful, thus harangues the prisoner: ^*Thou runagate 
{renegade] heretic and traitor, hast thou heard what these honest gen- 
tlemen"— namely. Envy, Superstition and Pickthank,— *' have witnessed 
against thee ? " And again : " Sirrah, sirrah, thou deservest to live no 
longer, but to be slain immediately upon the place ; yet that all men 
may see our gentleness toward thee, let us hear what thou, vile runagate, 
hast to say.'* For the names of the J urors, vide chap. XII. end of note 66. 

u Macclachlan, Bng. CycL III. 20. 
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In the dual form whose growth we have described, 
the criminal jary existed in the American Colonies of 
England from the first establishment of an organized 
goyemment among them; for this, like the civil jury 
and other political institutions of the motherland, was 
regarded by the English settlers on the Atlantic coast as 
an invaluable heritage, and thus firmly established as a 
juridical factor long before the rise of the United States. 
In the Declaration of Independence, Oeorge III. is 
arraigned because ^'he has combined with others, to 
subject us to a jurisdiction foreign to our [colonial] 
constitutions, and unacknowledged by our laws; giving 
his assent to their acts of pretended legislation ... for 
depriving us, in many cases, of the benefit of trial by jury." 
The framers of the Constitution, too, must have looked 
upon it as an institution which should be preserved 
while society exists*^ — and not as one which (as they said 
of the civil jury) changes in society may cause to be 
superseded by different modes of trial.'* 

Accordingly while, as has before been noted, the body 
of the Constitution contains no provision relative to the 
perpetuation of the civil jury, a section in that docu- 
ment explicitly prescribes that ''the trial of all crimes, 
except in cases of impeachment, shall be by jury; and 
such trial shall be held in the state where the said 

M Says Pomeroy: **The irrand Jury, oaref uUy preaeryed by our Na- 
tional and state constitutions, appears to be an invincible barrier 
against oflBdal oppression, by makingr the private citizens themselves the 
originators of aU important accusations; the indictment is a safeguard 
against unfair concealment and surprises on the trial; while the Jury, 
who must pass upon the questions of guUt or innocence, being drawn 
from the people, will naturaUy strive at once to preserve the law invio- 
late and shield the prisoner from injustice." Mun. Law, • 216. 

As to Grand Jury in United States, of. Burgess, Pol. ScL 1. 187, 188. 

u Cf . chap. IX. p. 130. 
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crimes shall have been committed; but when not com- 
mitted within any state, the trial shall be at such place 
or places as the Congress may by law have directed."'* 
And, to make assurance doubly sure, this provision 
was by constitutional amendment elaborated as follows: 

''In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial, by an impar- 
tial jury of the state and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory pro- 
cess for obtaining witnesses in his favor, and to have the 
assistance of counsel for his defense.'*" 

Corresponding provisions were embodied by the va- 
rious states in their constitutions, of which that of New 
York," being particularly full and explicit, may be 
quoted as representative of all: "No person shall be 
held to answer for a capital or otherwise infamous crime 
(except in cases of impeachment, and in cases of militia 
when in actual service; and the land and naval forces in 
time of war, or which this state may keep with the con- 
sent of Congress in time of peace; and in cases of petit 
larceny," under the regulation of the legislature; unless 

B< n. 8. Const, art. HI. 6§ 2, 8. 

n n. S. Ck>nst. Amendment YI. 

»8N.Y.Const.art.I.»«. 

S9 A seeming exception to the constltiitlonal guarantees of trial by- 
Jury exists in the statutory provisions of the various states, prescribing 
the trial of oases of larceny, vagrancy, idleness, profanity, inebriety, 
disorder or riotous conduct, before and by Justices of the peace and 
police magistrates. Such statutes are held to be constitutional, though 
they dispense with trial by Jury; since they simply tend to continue and 
perpetuate a practice prevailing at common law from time immemorial. 
Duffy V. PeopU, I Hill. 866, 6 Hill, 76; People v. MeCaiihy, 45 How. Fr. 9!. 
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on presentment or indictment of a grand jary; and in 
any trial in any court whateyer the party accused shall 
be allowed to appear and defend in person and with 
counsel as in ciyil actions. No person shall be subject 
to be twice put in jeopardy^* for the same offense; nor 

Biit this power of oonvlotioii without a jury cannot be extended to 
olaases of caeei other than thoie in which it ham been ordinarily and cus- 
tomarily employed. Wyfuhamer ▼. Pwpie, 18 N. Y. 878; HiU t. PeopU, 80 
N. Y. 888; Boldiofny. New York, 48 Barb. 648. 

The course of procedure prescribed by these statutes must be strictly 
observed. BeodZeitoiie t. fiipraflnie, 6 Johns. IQL of. Stat. 48 and 48 Ylct« 
cap. 49. 

Similarly, deserters from the Federal army or nayy are not entitled to 
trial by a jury, but are subject to the summary process and Draconic 
methods of military law. 

In connection with these summary proceedings, reference may be 
made to the causes, for which the superior courts exercise their power 
of punishingr contempts, by an attachment of the person, so far as Jurors 
are concerned. The olfenses that render them amenable to this disci- 
plinary power, ss enumerated by Biaolotone, are: **Those committed 
by Jurymen, in collateral matters relating to the discharge of their 
office; iuch as making default when summoned, refusing to be sworn, or 
to give any verdict; eating or drinking without the leave of the court, 
and especially at the cost of either party [cf . chap. XIL p. 190]; and other 
misbehavior or irregularity of a similar kind; but not in mere exerdse of 
their Judicial capacities, as by giving a fUse or erroneous verdict" 
BL Ck>m. c. XX. 

This power to punish for contempt any person, guilty of wilful dis- 
obedience to its lawful mandate or offending its dignity by misconduct 
in open court, is an inherent prerogative of the Judtdair* 

40 But a prisoner is not *^ut in Jeopardy,'* where the indictment was 
too defective to sustain a valid Judgment. Oofiter v. People 1 Abb. 
App.Dec. 806 (construing 8 N.Y.Bev. Stat. 701, 184). Nor was this a bar 
at common law. Bussell, Crimes, 886; People v. Bantitl^ 1 Johns. 06. Bo, 
in case of disagreement, the Jury may be discharged by the court and 
the accused subjected to a new triaL People v. Qoodwin^ 18 Johns. 187; 
People V. Aeoffle, 00 Barb. 687. 

A new trial, however, cannot be granted where the accused has been 
acquitted of a felony. People v. Conuitoelc, 8 Wend. 648. Nor will a writ 
of error lie, at the suit of the people, after Judgment for the defendant 
in a criminal case. People v. Coming^ 2 N. Y. 9. cf . Bex v. JomSt 8 Mod. 
801 (decided 1724). 

A prisoner sentenced upon a regular trial and conviction, cannot be 
ro-tried. ShepAerd V. People, 26 N.Y. 406. cf . Batelcy v. Pe<^e, 29 N. Y. 
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shall he be compelled in any criminal case to be a wit- 
ness against himself;" nor be deprived of life, liberty, oi 
property without due process of law."*" 

Concerning the (criminal) jury in other countries, 
where it has been adopted in imitation and emulation of 

124; Kring ▼. IfiMOtiH, 107 U. S. flSl, 27 L. ed. 606 ; and vide Hare's Am. 
Const. Law, 666-671, for a general consideration of the interpretation 
given to the phrase ** twice pat in jeopardy*' and kindred questions. 

But conviction for assault and battery is no bar to indictment for 
murder, where the person assaulted subsequently dies of the blows. 
Bums V. People, 1 Park. Grim. Bep. 188. Where a conviction is reversed 
at the suit of the prisoner, a new trial may be ordered. People v. RvUoff, 
6 Park. Grim. Rep. 77. 

41 An act requiring parties to make discovery on oath concerning an 
indictable offense, but forbidding the answers from being used in evi- 
dence against said parties, is constitutional. Perrine v. Striker, 7 Paige 
508; 4 L. ed. 293. Nor is a person protected from testifying in a criminal 
case against another, on the ground that his testimony may tend to im- 
plicate him in a crime, provided he is protected by statute against the 
use of such testimony on his own trial. People v. KeUy, 2i N. Y. 74. A 
prisoner, by offering himself as a witness, may waive the constitutional 
privilege. Cormore v. People, 80 N. Y. 840. 

is ''Due process of law" simply requires that a party shall have his day 
in court; the legislature may take away a iMurticular remedy and give a 
new one. People v. Euex County 8upn. 70 N. Y. 288. However, a 
trial by twelve jurors can not legally be waived by the prisoner in a 
criminal case. Cancemi v. People, 18 N. Y. 128. [See also, in this connec- 
tion, chap. XI. note 18.] 

In the interesting case of Michael Gancemi, which was tried in 1858, one 
of the jurors was allowed to withdraw and the trial to proceed with the 
remaining eleven, by the express consent of the prisoner, made in open 
court. The prisoner applied to the general term of the supreme court 
for arrest of judgment, claiming that he had been tried and convicted 
"by a tribunal unknown to the common law and the Gonstitution;" but 
the court (per Davies, P. J.) announced to the prisoner that, since "it ap- 
pears that one of the jurors was withdrawn at your own request and for 
your own benefit, and at your request the trial proceeded with the remain- 
ing jurors— we think, therefore, that under these circumstances ... it 
is our duty to proceed and pronounce judgment." 

Defendant's counsel then carried the case to the court of appeals, and 
submitted: 

'"That in dvU cases, the right of a party interested to waive the forms of 
of law, and with these trial by jury, is expressly conceded by the consti- 
tution [of New York]. . . . 
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the English system, a few obserrations may here be 
added. 

In the sister country, Scotland, the jury system ex- 
isted from an early date through the influence of 
English precedent and was re-afGirmed by appropriate 
legislation after the union of the two countries in 1603. 
In criminal cases, the jury has always consisted of 15 
persons, a majority of whom is sufficient to convict. A 
civil jury ''was reintroduced into Scotland by 15 George 

That in criminal cases, particularly felonies, there can be no waiver of 
a trial bj jury!, and a party capitally accused cannot submit his case to 
arbitration, or to any other tribunal than one exprettly created by law 
to try it; nor can the said tribunal be constituted in any other manner 
than that ordained by law; hence, when the law prescribes that an ac- 
cused shall be tried by twelve men, he cannot bargain that he shall be 
tried by five, or ten, or by the judge, without the Intervention of any 
Jury at all.** 

Among the authorities dted in support of this position, were the 
foUowing: 

**The petit jury must consist precisely of twelve, and is never to be 
either more or leas, and this fact it is necessary to insert upon the record; 
if, therefore, the number returned be teas than twelve, any verdict must 
be ineffectual, and the judgment will be reversed for error." 1 Chitty, 
Crlm. Law 506. 

**Twelve jurors must appear on the record to have rendered their ver- 
dict, otherwise it is error." Per Mansfield, J., in Bex v. SL Michael, 2 W. 
BL719. 

**If only eleven jurors be sworn by mistake, no verdict can be taken of 
the eleven; and if it be, it is error." 2 Hale, P. C. 296. 

"If one of the jurors be slck,so that he cannot deliberate, and a verdict 
be taken, it is the verdict of the other eleven and wiU be set aside." Den 
V. BcUdiDin, 3 N. J. L. 501. 

"Judgment was arrested, where it appeared that a case had been tried 
hy thirteen jurors." Wharton, Crim. Law (1W6) 618; State v. Fort, 1 N. 
C. Law Repos. 510; Whitehunt v. Davis, 2 Hayw. (N. C.) 118. In ^he last 
case, per curiam : **It may be said, if thirteen concur in a verdict, 
twelve must necessarily have given their assent. But any innovation 
amounting in the least degree to a departure from the ancient mode," 
must be discountenanced. 

"A Jury must consist of twelve men— no other number is known to the 
iaw." Dixon v. RUharda, 2 How. (Miss.) 771. See to same effect Jackson 
V. State, 6 Blackf . 461; Rose v. /State, 20 Ohio, 81 ; Work v. State, 2 Ohio St. 
;.s«; Carson v. Com. 1 A. K. Marsh. 290. 
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III. c. 42, in a special court established for the pur- 
pose," but subsequently abolished." 

Since 1815, it consists of twelre men, who curiously 
enough (in contradistinction from the criminal body) 
were required to be unanimous, until a statute" passed 
in the reign of the present sovereign prescribed that the 
verdict of three fourths is to be considered that of the 
whole body. 

In Ireland, and in almost all the colonies of 
Great Britain, the jury exists substantially as in the 
mother country." 

In Portugal, the number of the jury was limited to 
six (by Act of 1838) while a verdict must receive the 
assent of at least two thirds, leaving it still incumbent 
on the judge (if he deem it incorrect) to annul it and 
refer the question to another jury." 

In Belgium, trial by jury for all criminal and political 

In accordance with these tenets, the judgrment of the general term was 
set aside, the court of appeals holding substantially that (as submitted 
by defendant) the law permits a waiver of trial by jury in dvU cases, be- 
cause this concerns only private interests; but it allows no bargain or 
stipulation of individuals to affect "the cherished and great principle of 
trial by jury in criminal cases, which prescribes a knoton, certain^ uni~ 
form, and permanent rule, that neither legislators, judges, nor citizens 
can transgress, alter or infringe.*' 

«sCycl. Pol. Sci. n. 660. Before 1850, there was practically no oral 
argument in the Scotch courts, litigation being almost entirely con- 
ducted by means of written pleadings and briefs, called **minutes of 
debates." 

44 22^23 Vict. 0.7. 

4» Cycl. Pol. Sd. n. 660. In Wales the jury originally (by a special 
statute of Henry YIII.) consisted of six; whereas a (Jomish cust&m to the 
same effect was (in 1652) declared bad. 

By recent legislative changes, juries of five have been introduced in 
the English county courts— an innovation of problematical value. 

4« Forsyth, c. XVI. But a more recent authority— H. Morse Stephens, 
art Portugcm in Encyclopedia Britannica— does not mention the exist^ 
enoe of a jury in PortugaL 
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charges, and for ofFenses of the press, has been consti- 
tutionally guaranteed ever since its separation from 
Holland/^ 

It was introduced in 1834, and guaranteed by the 
constitution of 1844, in Greece — whose legal system is 
based on that of Bavaria, the first king (Otho) haying 
been of the house of Wittelsbach.** 

Italy also proyides for trial by jury in criminal causes, 
a majority being sufficient to convict; ''but there 
seems good reason to question the fitness of a large part 
of the population for the exercise of the functions. . 
. . ' Not guilty, with extenuating circumstances * is 
an amusing but suggestive yerdict."** 

In Sweden, a jury "is neyer summoned except in 
cases affecting the liberty of the press ;" but in the 
country districts there is a curious tribunal, "consisting 
of a judge and seven to twelve assessors elected by the 
people, who, if they are unanimously of an opinion 
diflferent from that of the judge, can outvote him."** 
This form of jury has existed there for many centuries ; 
a verdict is given by one half of its members, or any 
greater number, and the judge ; while, when the major- 
ity is opposed by a minority and the judge, a new trial 
must take place. *^ 

In Norway, trial by jury in criminal cases was estab- 

«YBno. Brit. m. 51ft. 

4«Jd.,XI.85. 

«• id., XIII. 408. But §ee Morehead ▼. Brmon, 86 N. Y. S. B. 768, where, 
in an action brought by overseers of the poor, to recover a penalty 
for selling hard cider without a license—the intelligent jury returned, 
and the appeUate court sustained,-^ verdict: ** We flnde the defende 
of two oltenses, fifty dollars each." 

Mid., XXII. 743. 

*i Yeaman, The Study of Government, c. XIH. 
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lished by law dated July 1, 1887. A majority may 
render the verdict. 

It. Bussia^ the judicial system established by ukase in 
1864 — ^well conceived but poorly executed — ^provides for 
elective justices of the peace who decide all controversies 
involving less than 500 roubles (about three hundred 
dollars) and all cases of crime punishable by less than 
six months' imprisonment. ''All criminal cases involv- 
ing severer penalties are tried by juries, whose verdicts 
can be set aside only by a court of cassation, but are 
not respected in cases having a so-called 'political' 
aspect. Political offenses are tried by tribunals com- 
posed ad hoc" ** 

In Switzerland, all crimes against the confederation 
must be tried by jury. The trial of other crimes de- 
pends on the law of each canton. In Geneva, for 
instance, a jury exists, which may render a verdict of 
'guilty under extenuating circumstances' or guilty 
' under very extenuating circumstances.' " 

And the same authority states that the jury system is 
in vogue in all the South American states — in criminal 
cases — their civil jurisprudence being based on the 
Boman law. 

It also prevails in the Hawaiian Islands, whose laws 
provide for a jury of twelve in both civil and criminal 
cases, nine of whom may render a verdict. 

In France,** no civil jury or grand jury exists ; while 

MBnc Brit XXI. 71. 

MCycl.Pol.Scl.n.«». 

M Already in 1789, Siey^s, in his celebrated treatise. 'Qu'ert oe que le 
tiers-6tat ? ' said : Lejiigemeni par jiwia ett Is veriUMe aarant de la libertS 
individuelU en Angleterre et dans toiia les pays du monde, <yu Von cupimm 
d itre libre. 
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in criminal cases, jnry trial is oonstitntionallj guaran- 
teed in cases of felony only. It was originally established 
by decree of the Constituent Assembly, September 16, 
1791. The trial jurors now "must vote by secret 
ballot, and if they find the prisoner guilty by a bare 
majority, they must state this in their verdict. A 
similar operation must be gone through with on the 
questions, whether there are extenuating or aggravating 
circumstances; whether the fact admits of legal excuse; 
or whether the prisoner was competent to distinguish 
right from wrong when he committed the act." ** 

The French in 1791 introduced the criminal jury into 
the Bhenish provinces, which they occupied and main- 
tained throughout the Napoleonic era, thus familiariz- 
ing the Qermans with the institution. It became so 
popular that thereafter the Prussian government con- 
cluded to tolerate the institution, and confirmed its 
establishment by royal decree in 1819; though in Prussia 
proper it received no foothold until Frederick William 
lY. promulgated the law of January 3, 1849, as one 
consequence of the revolution of 1848. " But political 
offenses were withdrawn from its operation in 1851." ** 
It was constitutionally recognized by Bavaria and Hesse 
in 1848, by Wurtemberg and Baden in 1849, and by 
Austria in 1850. In the latter country felonies only are 
triable by jury, and eight must concur in order to 
convict. 

In Prussia, there was no jury of accusation, corre- 
sponding to our grand jury, but the public prosecutor 
for the district presented offenders to the court. The 

»» Forsyth, c XV. 

M Cyol. Pol. Sol. II. (MOL 
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trial jury consisted of twelve, who might give a verdict 
by a majority ; in case of a bare majority, however, the 
conrt could decide ; and where the court was satisfied 
that a verdict of guilty was erroneously given, it could 
annul and order a new trial." 

When the adoption of an imperial code for the new 
Empire was pending, Prussia first proposed the substitu- 
tion of trial by a judge and assessors, but finally it was 
guaranteed in all criminal cases '^except treason, politi- 
cal crimes, and offenses of the press." ** 

The German bar association, at its session of 1879, 
discussed at some length-the advisability of transplant- 
ing the English civil jury to Germany, but deemed it 
inexpedient — the prevailing opinion being that the 
change was of too radical a nature to be engrafted on 
the German judicial system ; while others considered 
the merits and defects of the civil jury to be so evenly 
balanced as to render it inadvisable for adoption, since 
Incidis in Scyllam, cupiens vitare Charyhdim, By the 
code, the power to determine questions both of law and 
fact is vested in a presiding law-judge, with whom are 
associated two lay- judges or schoffen [scabini].** 

" IMd. Questioiu involvinir the infringement of a Prussian copyriffht 
were ** decided by a Jury of * experts,' long before the fireneral introduc- 
tion of the jury in that country." Lisber, Civ. Lib. note at p. 234. 

u JMd. The jurors choose the foreman (Strafproceas-Ordnung, • 8(H), and 
a two thirds vote is required to convict (id. •• I90SS, 307). Court, prosecutor 
or defendant may submit to the jury the question of mitij^atinff circum- 
stances, the existence whereof shall not be deemed denied, unless seven 
jurors concur to that eifect (Id. M 297, 307). The court may reverse the 
verdict, if in its opinion the jurors have erred to the detriment of the 
accused (id. •817). 

** New Jersey presents the anomaly of having a number of lay judges 
sitting in its highest tribunal— the Court of Errors and Appeals. In 
each county, moreover, there is a court of common pleas— whose main 
(unction is to try criminal oifenses of inferior degree— presided ov er by 
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In criminal cases, on the other hand, the efficacy of a 
jury was generally acknowledged, ** theproTision of the 
Prussian system being essentially re-embodied in the 
German Code. 

For here even the most strenuous supporters of judi- 
cial superiority must acknowledge the paramount neces- 
sity of haying the question of guilt or innocence decided 
by one's fellows. In the words of De Lolme :*' "Though 
an accused person may be exposed to have his fate de- 
cided by persons [the petit jury] who possess not, per- 
haps, all that sagacity which in some delicate cases it is 
particularly advantageous to meet with in a judge, yet 
this inconvenience is amply compensated by the exten- 
sive means of defense with which the law has provided 
him. If a juryman does not possess that expertness 
which is the result of long practice, yet neither does he 
bring to judgment that hardness of heart which iis, more 
or less, also the consequence of it.*' . . . The insti- 

a law judge, with whom two lay judges are aasoofated. InaBmuch as the 
former is the predomlnatinflr ftiotor, the other two are In popular 
languagre rather irreverently but graphically styled ** wooden judges." 

M As far back as 1831, Rudhart wrote : " The jury should not only be 
considered as an excellent means for familiarizing the people with the 
laws and elevating public life, . . . but as an essential factor in the 
constitution of a Umited monarchy and an indispensable preservative of 
the independence and purity of the administration of justice. . . . 
Public freedom and equity in criminal procedure demand, that the 
power to convict and the power to punish shaU not be united in one 
I)er8on . . . Thebeliefthatsalariedmagistratesare too dependent on 
the government, affects the reputation of courts and of the administra- 
tion of justice, which should not only be pure and undeflled, but should 
be placed above the possibility of a mtspicUm that it is not so.*' Cited in 
Bluntschli's Staats-Woerterbuch, art ' Schwurgericht/ . IX. p. 844. 

And to the same effect (18S6) Mitterroaier, Legislation and Practioo 
with Reference to the Penal TriaL 

«i Eng. Const, o. Xm. 

« Hence there is— observes Mr. J. Hampden Doughtery, in a paper on 
'*Le^ Dogmatism, Subject of Insanity," published in The CaunaelUyr 

11 
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tation in question was established by hnman wisdom^ 
and is exercised by human agents, and of course is sub- 
ject to the frailties incident to man and to all his 
works/* 

(N. Y.) Not., 189S-A gro'wing tendency In criminal cases, ivtiere insanitsr 
is interposed as a defense, to leave to the jury the decision of the ques> 
tion, whether the accused is of sound or unsound mind, as a plain ques- 
tion of fact, ^'precisely as the issue which is tendered in eyery ciyii 
ease involyinflr mental disorder." cf. ante, p. 138. 

The old test of sanity— the ability of a person to distinsruish rlflrht from' 
wronfir- is likewise bein^ flrradually repudiated in law, as it has long- been 
discountenanced by the best alienists in medicine. The better doctrine 
is laid down by Judge John F. Dillon, to the effect that it is '*not suflll- 
dent to hold the prisoner responsible, that he was able to discriminate/ 
right from wrong at the time of the commission of the offense, but that 
in convicting him the jury must find also that he had the power to 
control his insane impulses." 8taU y. FOUr, 26 Iowa, 07; of. N. Y. Penal 
Ck)de,l2L 


CHAPTER XL 
ON THE MEANING OF JUDICIUM PARIUMi 

It is a popular fa^acy^ and one shared even by some 
legal writers and tacitly acquiesced in by others/ that 
trial by jury owes, if not its institution, at least its per. 
manent establishment as a feature in our judicial system, 
to the following clause in Magna Gharta, that great 
charter of English liberties forced on King John by his 
barons at Bunnymede in 1215 : 

^'Nullus liber hanio capiatur, vel imprisanetur, aut 

1 Thus Blaokstone (Com. m. o. XXTTT.) ; and Western, In his edition 
of De Lolme (1841), which was dedicated to, and prepared **with the view 
of affordinfir useful information to all classes of the subjects of," Her 
Majesty, permits his authoF without comment to state that *'It was 
made one of the articles of Masrna Charta, that the executive power 
should not touch the person of the subject but in consequence of a judg- 
ment passed on him by his peers ; and so grreat was afterwards the gen- 
eral union in maintaininfir this law, that the trial by jury • • . hath 
been preserved to this day." Bng. Ck>n8t. bk. II. o. XI. • 2l 

Even so excellent a scholar as Prof. Pomeroy (Mun. Law, I 490} seems 
to share this error. *To the sreneral civilization," he writes, "feudalism 
has doubtless bequeathed, although it did not originate, the idea that 
the whole people should interfere in pronoundnfir judgment between 
litigant parties, that is, the rUrht of bein^ tried by one's peers. . . . 
The territorial feudal courts, which were held by each suzerain, were 
attended by the holders of flefS or pcM-es, who took a part in the actual 
^determinatloa of justice between individuals"— leavlniT it to be inferred 
that they are the lineal predecessors of modem jurymen. 
1 J. I. a Hare (as late as 1880) contends ** that due process of law is 
jequivalent to the judgment of his peers and law of the land of Ma^rna 
'Oharta. The iudiofum pa/rium niorum was not, as the majority of the 
court in Hurtado v. Ool^omia, 110 U. S. 618, 609, 88 L. ed. 233. 288, would 
seem to have supposed, a right only of the barons, because the guaranty 
included every freeman, and the yeoman was no less entitled to the ver- 
dict of his equals than the peers." Am. Const. Law, 883,884. But see Jd. 
860. 
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utlegatur, aut exuletur, ant aliquo modo destruatur [nee 
super eum ihimus nee super eum mttfemtcs'] nisi per 
legale judicium parium suorum vel per legem terra/^ — 
which, in the popular yersion, is usually rendered that 
" No man shall be deprived of life, liberty or property, 
save by the judgment of his peers and the law of the land. '" 
'Hence the purpose of this chapter is to demonstrate — 
if the delineation of the growth of the jury has not 
already made clear — the utter baselessness of this theory 
and to prove that the mode of trial referred to in and 
sustained by this much abused clause was none other 
than the judicial determination of questions, in the 
feudal courts of that time, by the sectatores heretofore' 
considered. Any other view is a mere chimerical delu- 
sion — a delusion, however, entertained by Blackstone, 
and which that high authority did much to nourish and 
foster when he wrote of trial by jury : "In Magna 
Gharta it is more than once insisted on as the principal 
bulwark of our liberties; but especially by chapter 29,* 
that no freeman shall be hurt in either his person or 
property, nisi per legale judicium parium suorum vel per 
legem terrce.*^* 

• "Nor 8haU we pass upon him, nor send upon him" (nee super eum 
ibimus, nee super evm mUtemus) *is interpreted to mean that no man 
should be condemned, without trial by his peers, either in the court of 
Kinir's Bench, where the kin^ is supposed always to be present and to 
render Judgment in his own person, or before any judge whom the king 
may delegate to try him [Ui his county]." Bowen, Const of England 
and America, IL 

• Fide chap. YU. 

4 This ohiuse is commonly referred to as chapter 20 of Magna Charta, 
and printed in a form more or less different from the one given. Our 
text— as well as that of all other old English statutes quoted in this traa^ 
tlse— is taken from Stubbs* "Select English Charters," in which (p. 14S) 
it appears as chapter 89; this being its place in the text of the ohaiter. as 
oonfirmed (1217) by John's son, Henry I£L 

• 8 BL Com. c. XXTTT. 
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It is easy, howeyer, aside from the intrinsic defect of 
this yiew (which must be manifest to the reader of the 
preceding pages), to addace authorities to the contrary. 
Beeyes already seems to haye had a correct yiew of this 
matter, when, after remarking that the trial by secta- 
tores suryiyed the conquest for many years, he states 
that " these are the persons meant by the terms pares 
curim, and judicium parium ;** the latter being the one 
employed in Magna Gharta. ** Successiye attempts grad- 
ually introduced jurors to the exclusion of the sectatores ; 
and a yariety of practice, no doubt, preyailed till the Nor- 
man law was thoroughly established. It was not till the 
reign of Henry II. that the trial by jurors became gen- 
eral; and by that time the king's itinerant courts, in 
which there were no pares curim, had attracted so many 
of the country causes, that the sectatores were rarely 
called into action/" So, too. Coke in his commentary 
on Magna Charta draws a clear distinction between the 
trial by peers and the trial by jury.^ 

The trial by the judicium parium is, then, of far 
greater antiquity than that by jury ; for it was brought 
oyer from the continent by the Anglo-Saxons^ and flour- 
ished for ages afterwards. 

• Hist. Enff . Law, o. n. p. 8S, 

f2lD«t.48,49. 

Sir Francit PalflrntTe pointedly obfenres (In his "Bng. Com.) that **the 
patriot who daima the Jur^ as the 'Jud^rment by hjs peers* seoured 
by Mafirna Charta can neyer have suspected how distinctly the trial is 
resolved into a mere examination of witnesses . . . The ancient jury- 
men were not empanelled to examine into the credibility of the evi- 
dence," but were themselves the witnesses "who, of their own know- 
ledge, and without the aid of other testimony, appended their evidence 
xeBpectinff the facts in question," and predicated their verdict thereon. 
The modem Jury has thus little more than the name in common with its 
primitive prototjrpe, which was essentially a body of twelve witnesses 
selected to try a question of fact. 
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Thus already, in an edict of the Emperor Conrad !!• 
(1024-1039), antedating Magna Gharta by almost two 
hundred years, the principle is broadly laid down, in 
terms so similar to those in the clause quoted as to make 
it appear to have been the model for the latter : "JVe- 
mo beneficium suum perdat, nisi secundum consuetudi- 
nem aniecessorum nostrorum et per judicium parium 
suorum"^ While a century later, but many years 
before the institution of the assise or the enactment of 
the Great Charter, a law of Henry I. (who ruled from 
1100 to 1135) ordained : ** Unusquisque per pares stios 
judicandus est, et efusdam provincim; peregrina vero 
judida modis omnibus subnwvemus. "* And accordingly 
the institution is to be regarded as part and parcel of 
the feudal system itself, denying its efficacy and draw- 
ing its support from the custom by which "to do suit 
(sectam) at a county or other inferior court was in fact 
one of the common tenures by which land was held, and 
the suitors called sectatores or sometimes at a later 
period pares, were therefore bound to give their attend- 
ance/^" 

Consequently a modem legal writer" well stigmatizes 
it as a "popular and remarkable error that the stipula- 
tion for the judicium parium in Magna Charta referred 
to the trial by jury. ... It was a phrase perfectly 
understood at the period of Magna Charta, and the 

: • liBt no one be deprived of (Ut. lose) any benefit, except aoooidinflr to 
the custom of our anceston and by the judmuent of his peers. 

9 Legr. Hen. I. 81. 

Every one must be Judged by his peers, and of the same province, for. 
Indeed, foreign Judgments (i. «. those reached by foreign methods) we 
•hall discard by aU means. 

10 Forsyth, p. 113. 

" Maoolaohlan, Bng. Gyol. III. art. Jury, 
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mode of trial had been in nse long before in France and 
in all parts, of Europe where fends prevailed. It was 
essentially different from the trial by jnry, which could 
never be accurately caXlei judicium parium.^* We read 
frequently in the records of those times (and even in 
Magna Oharta itself) of juratores, of veredictum or 
juramentum legalium hominum, and jurata vicineii or 
patricB, all of which expressions refer to a jury; but not 
a single instance can be found in any charter^ in which 
the jury are caMei pares or their Yerdict judicium.'* 

Hence the term pares properly applies to the mem- 
bers of the feudal and county courts— beings of course, 
employed in a much more comprehensive sense than 
that of "peers of Parliament" — ^and these would-be jury- 
men, when subjected to a critical examination under the 
legal microscope, " were nothing more than the suitors 
or homage [les hamesY* of the baronial and other terri- 
torial or local courts, and they discharged the functions 
of both judge and jury — being, in fact, the whole court 
presided over by an officer [le seigneur] who seems to 

1* For a 0886 illustrative of fiidieium parfum in the true sense of the 
term, see Best, Bv. 1 188, p. 188; of. ohap. Xn. note. 

Nor miffht a peer waive his right to suoh trial. When Lord Daores 
was indicted for treason in 158S, all the Judges met previously to con- 
sider any.doubts tiiat might arise in the oase, and determined that a peer 
oould not waive the trial by his peers. The same was again resolved on 
the arraignment of Lord Audley, in 168L *The reason is," says Woode- 
son (Laws of Bng. n. 681) *that this mode of trial is not so properly a 
priviuoe of the nobility, as part of the inditpentabU law of the land, like 
the trial of commons by oommoners." 

Similarly, in olden times, it was held that ^'knights and men of the high- 
est worth should be upon the jury in any action in which a peer is a 
party." Tear Books, 18 Bdw. m. (Pike's ed.) p. 890. 

i> Hence Professor Chase seems to be in error when, in the appendix to 
his excellent edition of Blackstone (p. 1060), he defines homage as denot. 
ing'*the/un/ of a court-baron; so called because composed of persons 
owing homage to the k)rd." cf. Id, pp. 260, 805. 
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haye been closely analagons to the lawman of the Swed- 
ish and Norwegian tribunals."" 

And moreover, as Forsyth" well points out, ** the rule 
as to unanimity in the jury is an additional proof that 
the verdict of the latter was quite distinct from the ju- 
dicium parium. Amongst the pares who constituted 
the judges of the county and baronial courts, the opin- 
ion of the majority prevailed : vincat sententia plunmo- 
rum (Leg. Hen. I. 5).''" 

Hence we are fully justified in drawing the conclusion 
that trial by the judicium parium had no connection 
whatever with trial by jury, but — ^to close with a cita- 
tion from an eminent American jurist" — "was the 
peculiar and well-known feudal process, by which the 
lord with his vassals [anciently] sat to try questions of 
title between others of his vassals [pares']. It is quite 
probable, however, that the alternative phrase, ^per 
legem terraf was intended to include trial by jury.*'" 

14 Trial by Jury, p. 808. For the Soandlnavian "lawman," aee chap. 
VII. note 20. 

IB Id, p. 240, note. 

i« So an old Saxon law enacted : Let doom stand where thanes \jpaiiti\ 
are of one y oioe ; if they disa^riee, let that stand which YIII. of them say; 
and let those who are there outvoted pay each of them YL half -mark. 
Leg. Bthel. m. 

n Judge Ctooley, Am. GycL m. art Jifry. 

i> It is held, however, In New York, that a jury trial is wA, guaranteed 
by the constitutional provifif on for **diie prooe« of law." WyimHyamut y. 
People, 18 N.Y. 878. 

CtumeeOor Kent observes : "The better and larger definition of due 
process of law is, that it means law in its regular course of administra- 
tion, through courts of Justice." CkMn.n.18. cf.Huftadoy.Go^^omla, 
110 IT. 8. 618, 28 L. ed. 232, where the court sustahied as "due process of 
law" a trial and conviction, procured under a state law dispensing with 
the intervention of a grand Jury, and making it the duty of the district 
attorney to proceed by information against an accused, after examina- 
tion and commitment by a magistrate. 
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In Be Cwrrvj the phnwe was held by a general term of the New 
York supreme court (IflSl) to mean *' lawful Judicial proceedinfft in 
a court of competent Jurisdiction. . . . Trial by Jury is not, in all 
oaaes, an eaaentlal element in 'due prooen of law.' It is only in cases in 
which it had been theretofore used, that the constitution [of 1846] makes 
it a necessary element in such 'due process.' " 1 N. Y. Oiy. Proc. 8S6; per 
Daris, P. J., Daniels, J., concurring. 

But in some of the New Bogland states, the expression has been held 
to guarantee the right of trial by Jury. ;8tat0 t. Bay, 68 N. H. i06; Jont9 
T. Bobbins, 8 Oray, 380, 843; 8aco t. Wentvoorth, 87 Me. 165, 178. And see 
dissenting opinion of Harlan, J., 110 U. 8. 516, 668, 28 L. ed. 238, 241. 

Cf. further, as to " due process of law," Burgess, PoL Sci. L 188, 197-900, 
211.212. 

There is a constitutional right to a trial by Jury, in an action for di- 
Toroe on the ground of adultery. BatzeH t. Baizei, 10 Jones ft S. 661. 
Contra, CauMy y. SvUinan, 64 Oal. 266. 

Whether the right of trial by Jury exists in a giyen case, is determined 
by the court, not by the parties. Knickerbocker L. Ine, Co. t. Nelson, 8 
Hun, 21. See Pennsylvania Coal Co, y. Delaware A H, Canal Co. 1 Keyes, 
72. - 

11 a case embraces both legal and equitable claims, the whole must go 
to the Jury. People y. Albany & 8. B. Co. 5 Lans. 26 ; affirmed, 57 N. Y. 
161; Davis y. Morris, 86 N. Y. 560. 

A statute whereby the right to trial by Jury is "clogged with onerous 
conditions" will not be pronounced unconstitutional, unless it wholly 
prostrates the right or renders it wholly unayailing to the defendant 
for his protection. Flint Biver S. B. Co. y. Foster, 5 Ga. 194; Beekner y. 
Warner, 22 Ohio St. 275; Ha/pQooA y. Doherty, 8 Oray, 878. 

So colored men are (under our Oonstitutional Amendments) entitled to 
trlalbyajuryindifferently composed of whites and negroes. Ex parte 
Firyinto, 100 U. S. 840, 25 L. ed. 677. 

For dyil rights adjudication generally, cf . Viirginia y. Bives, 100 U. S. 
818, 26 L. ed. 667; Stravder y . WtA Virginia, 100 U. S. 806, 25 L. ed. 664; and 
the chapter on " Giyil Liberty in the Constitution of the United States," 
Burgess, n. 184^262. 

In Bx parte Mimgan, 71 U. S. 4 Wall. 141, 18 L. ed. 808, the petitioner was 
tried by a court-martial in Indiana and conyicted of treasonable practices, 
shortly before the end of the Giyil War— the miUtary commander haying 
suspended all dyil rights and remedies within the limits of his district* 
consequent upon the suspension of the writ of habeas corpus (under 
Ck>nst. art 1. 1 9) by President and Congress. Hdd (the Chief Justice 
and three associates dissenting) that the proceeding was indefensible as 
a war measure and unconstitutional; that martial rule is confined to 
the locality of actual war, and could neyer exist where the courts are 
open and in the proper and unobstructed exercise of their functions.— 
Hare (Am. Const. Law, I. 507) says that, if Patrick Henry could have 
foreseen the opinion of Chief Justice Chase in this case and laid it before 
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the Yirglnia Contention, ** his disbelief in paper flruaranties would have 
been oonflrmed, his predictions rerifled. and the new frame of govemk- 
ment rejected without further debate.'* 

In the case of Oavmn v. UnUed StaUs, 118 U. S. 143, 88 L. ed. 89r, 114 U. 
&, 477, 09 L. ed. 179, decided in 1886, it is held that a Mormon's conviction 
for polygamy by a jury composed— by virtue of an Act of Ck>n£rre8S— 
wholly of monofiramists, isnotin conflict with the constitutional require- 
ment of trial by one's fellows. 

Gf . chap. IX. notes 66-88 ; chap. X. note 41; also chap. YUL note 28, 


CHAPTEE XII. 
PRESENT ASPECT OP THE JCRT. 

We have thus traced the history of the jury^ as a fac- 
tor of jnrispradence in general^ but more directly in its 
relation to the English system^ have marked the sac- 
cessiye ages of growth and strata of accretion and 
stages of deyelopment through which it passed before 
attaining its ultimate structure, and submit the follow- 
ing conclusions : first, that an institution resembling 
the modern jury in yarious respects must haye existed 
in England — ^brought thither by the Bomans, and origi- 
nating among the Oreeks — at the earliest ciyilized period; 
secondly, that the Soman institution departed simul- 
taneously with Boman ciyilization, and this feature of 
"The glory that was Greece, 
And the grandeur that was Rome" 

has accordingly exerted no influence on the Anglo-Sax- 
ons or upon similar institutions subsequently preyailing 
in the island ; thirdly, that no body which can with any 
degree of propriety be regarded as a jury, existed among 
the Anglo-Saxons, but that their institutions furnished 
yarious elements which afforded a basis of operation 
for the juridical features introduced by the Norman 
Conquest; fourthly, that the institutions of the 
Normans were most instrumental in, and supplied 
the foundation for, rearing the jury structure; and 
fifthly, that (in the shape of the assise) it was formally 
established by positiye legislation as an ingredient of 
our jurisprudence in the reign and by the will of the 
second Henry, upon the statutes of which monarch 
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changes were subsequently engrafted by legislation (both 
parliamentary and judicial) in accordance with histori- 
cal influences and the progress of jurisprudence/ 

Does it seem too bold^ then^ to attribute the estab- 
lishment of the institution of Henry 11. to ''the neat and 
perspicuous Glanville," * or, more euphoniously and pre- 
cisely. Sir Sanulphus de Glanyilla? ''An institution** 
— writes Emerson, in his essay on Self-Beliance — "is 
the lengthened shadow of one man/' Him, our oldest 
legal writer. Lord Campbell terms "the father of Eng- 
lish jurisprudence; " * and the conception of the plan of 
the assise by him, the chief justiciar and juridicid coun- 
cilor of King Henry, may plausibly be inferred.^ 

It is not strictly within the province of this treatise 
— whose purpose is to trace the historical genesis of the 
jury — ^to discuss and weigh its merits and demerits, and 

1 ** Oar Jury is the outflow of BngUsh national influences : for Oelti 
Saxon, Dane, and Norman hare aU contributed iheir element! to form 
the English nationality, and . . . liave added their dlTcrse customs 
and institutions to be amalgamated into the English municipal law. 
And through all this mass, the Boman Jurisprudence has penetrated, and 
infused its wonderful vitality and power." Pom. Mun. Law, I 87. 

And to the same effect Prof. Freeman (Growth of Eng. Const, c. I.): 
''Each change in our law and constitution has been, not the bringing in 
of anything whoUy new, but the development and the improvement of 
something that was already old. . . . The ancient custom has ever 
been to shrink from mere change for the sake of change, but fearlessly 
to change whenever change was reaUy needed." 

Ck>nceming "Judicial Legislation," see a paper (by E. B. Thayer) in 
5 Harv. L. Rev. pp. 178-801, ably discussing its scope and legitimate 
function in the development of the common law, 

2 Of. Story, dted cmU, chap. Vm. p. 87. 
t Lives of the Chief Justices, 1. 86. 

Stubbs speaks of ^ . . . significant reforms, which owe their origi- 
nation perhaps to the great Justiciar, Ranulf QlanviU." Select Charters, 
p. 187. 

Blackstone refers to him as the inventor of the writ of assise (Oonu 
bk. III. c. X) and the writ of replevin (Id. c. IX.) 

4 The name is variously spelled QIanvil, Glanvlll or Olan ville. He is the 
oldest writer on English Jurisprudence, and was born at Stratford in 
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to eonsider its shortcomings. Among the charges 
brought against it is that it retards (especially in our 
larger cities) the disposition of suits, which could be 
more expeditiously tried by a judge sitting alone; and 
that eyen after yerdict the administration of justice is 
hampered by appeals predicated upon exceptions taken 
at the trial to the rulings of the court, in erroneously ad- 
mitting for or excluding from the consideration of the j nry 
certain eyidence, to the alleged prejudice of the appellant. 
On the other hand, its champions contend that 
'^ one marked benefit of the system, which has done 
much to distinguish England and American ciyilization 
from that of other countries is, that it affords a school 
for the more intelligent and responsible citizens in the 
principles and details of the municipal law/ The effect 

Suffolk, the year of birth belnff unknown. Glanvllle was a man ot the 
sword as well as a man of law, and It was he who took William the Lion, 
King* of Scotland, prisoner at Alnwick in 1174. In the next year he was 
appointed sheriff of Yorkshire, in 1176 a Justice of the Kind's Court and in 
eyre, and in 1180 chief Justiciary of all Bngland. After the death of his 
patron, Henry n., in 1180, GlanyiUe was remoyed from office (probably 
for political reasons) by Bichard I. and imprisoned untU he had paid a 
ransom, said by some to have been as much as £15,000. Thereupon he 
joined the crusaders, and died at the siege of Acre in 1190. 

The revision of BngUsh laws made in the reign of Henry II. is ascribed 
to him, and at the instance of that monarch also his famous Tractatva de 
UffQnu et consuetiudinOnu regni Anoliae is said to have been written. It is 
divided into 14 books, and chiefly treats of the forms of procedure in the 
curia regiSt with incidental references to the general principles of law. 
The preface expresses its object to be **not only to instruct the profes- 
sional lawyer, but such as are less accustomed to technical learning." 
The first printed edition was published in 1664. cf . Foss, Judges of 
England. Of Glanville's treatise. Prof. Maitland (PoL Sd. Quart. lY. 
616, 518), speaks as "the first of our legal classics," and considers its 
orderly arrangement and practical brevity as doubtless influenced— like 
the later treatise of Bracton— by the author's knowledge of Boman 
law. [A still older treatise on English law, called Qyadrtpartitusn 
was published in 1893, by Dr. Liebermann at Halle, to which he 
ascribes the date m4.] 
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npon the people at large^ of the instractions from 
learned judges to the assembled juries from year to year 
and from generation to generation^ cannot be too lightly 
estimated. No other means^ in fact^ are provided for 
communicating to the great body of the people any 
knowledge of the rules of the civil and criminal law^ 
and of their practical working in controlling the daily 
business of life." ' 

When Forsyth maintains that the jury is compatible 
with no other system of jurisprudence than the common 
law, and that when transplanted elsewhere it is but an 
artificial growth/ he seems momentarily oblivious of 
the fact that the institution flourished and flourishes in 
countries so far apart and so differently organized as 
Scotland and Louisiana^ the jurisprudence of both of 
which is based on the civil law. A more patent explana- 
tion would seem to be, that the jury is a product of slow 
growth, a child of habit and precedent, which cannot 
arbitrarily be transferred to any land in which hereto- 
fore there prevailed some other method of trial, sanc- 
tioned by long usage and in accordance with the customs 
of the realm. It is necessary to prepare the soil before 
transplanting the flower, 

» Pom. Mun. Law, 1 187. 

But another and more Bystematio means would be a course of fre& 
public lectures, such as for several winters have been delivered under the 
auspices of the Board of Education in New York. 

< Trial by Jury, c. XVIII. and to the same effect Pomeroy: **It has, of 
late years, been imported from England into some of the continental 
states of Europe, and there drags out an unnatural and sickly life,'^ 
Mun. Law, S 104. 

But see, contra, Bluntschli's Staats-Woert. p. 867, where we read that 
"even such writers as are not particularly friendly to jury trial, admit 
that it has everywhere proved successful in Germany." of. CycL F6L 
Sci.n.6e0. 
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Taking a general aspect of the featnros of jury trial — 
with particular reference to those conntries wherein it 
has been bat newly introduced — ^it seems that the effi- 
cacy and necessity of a petit jnry^ to try persons charged 
with criminal offenses^ are aniyersaUy acknowledged/ 
On the other hand, the necessity of a grand jnry, or 
body to present these offenders for trial, is generally de- 
nied by the jurists of the Oontinent/ who maintain that 
there is more dignity, stability, and accuracy to be found 
in a public prosecutor.' This may be so in a monarchy, 
where that officer is constantly amenable to a perma- 
nent ezecutiye, itself above the law, and, like Caesar, 
* 'Constant as the northern star, 
: Of whose true fixed and resting quality 
/ There is no fellow in the firmament." 

But in a republic, where these officials are selected 
(sometimes by popular vote, sometimes by executive ap- 
pointment) for comparatively short periods, the equita- 
ble operation of any such system would be interfered 
with by the stress of political or personal influence, 
would concentrate in the public prosecutor too much 
power and expose him to great temptation in conse- 
quence, and would lay open even a worthy official to at- 

t A rather florid eulogy of the Institution was that of Sir James Mack- 
intosh (Misa Works, m. p. S45) who, when defending Peltier against 
the charge of libeling the First Ck>n8ul, indulged in the following rhap- 
sody: **He now comes before you, perfectly satisfied that an Bnglish 
Jury is the most refreshing proq^eot that the eye of accused innocence 
ever met in a human tribunal." 

• See, for instance, Bluntsohll's Btaats-Woerterbuoh, art. fi^imir- 
oericht. 

9 In ancient Borne CTen this functionary was wanting, public trials 
being predicated on charges preferred by private indivldual»-of which 
opportunity for 'gain or notoriety unscrupulous demagogues, like 
Clodlus, were wont to profit. Vide chap. HL note 29l 
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tacks and intrignes. On the other hand, the proceed- 
ings of the grand jary are secret, the responsibiliiy for 
framing an indictment cannot be bronght home to any 
one man, and there is little or no danger — as there ia 
with a goremmental accusing officer — ^that the machin- 
ery of indictment will be prostituted to serre any yenal 
ends of the goyemment. A notable instance of its effi- 
cacy was the case of the Earl of Shaftesbury (8 St. Tr. 
759-821), whom, in 1681, the grand jury of London re- 
fused to indict, notwithstanding the machinations of 
both crown and bench. 

The great point of attack, however, is the civil jury. 
'*In civil cases,*' writes a modem jurist, "when the 
issue must be determined one way or the other on the 
balance of probabilities, a single judge would probably 
be a better tribunal than the present combination of 
judge and jury. . • . He would come to it [a conclu- 
sion on the facts and a decision in accordance therewith] 
more quickly, time would be saved in taking evidence, 
summing up would no longer be necessary, and the ad- 
dresses of counsel would inevitably be shortened and con- 
centrated on the real points at issue'* '* — ^rhetorical gifts 
and argumentation ad hormnem no longer availing to 
obfuscate the tners. 

And an American legist writes in a similar strain: 
"We could now well consider . . . whether the jury 
is not less a necessity in a perfectly free community of 
equals than in one composed of three orders; whether its 
functions, in the progress of our political growth, have 
not been in great part or entirely performed, so that in 
the future it is to be simply a preservative and safe- 

10 Ptof. Robertson, Sao. Brit. XIII. art. Jiiry. 
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guard instead of a fonning and guiding influence — ^a 
conBerratiye rather than a progressive force^ and there- 
fore whether we may not limit its application to penal^ 
criminal and political causes^ and actions arising in tort 
or sounding in damages; leaving all matters of account, 
contract, title, and estates entirely to the court, without 
the intervention of a jury.'* " 

As against this contention, it is urged that such a 
change would necessarily add greatly to the labors of 
the court, tending to cause inaccuracy in and hostile 
criticism of its decisions of fact, and would expose 
the judiciary to attempts at bribery or charges of cor- 
ruption, which (however unfounded) must lower its 
standing in popular estimation; and that, with the jury, 
a potent factor in educating the citizens and widening 
their ideas of law and right would disappear. 

It is the judiciary which, in the eloquent language of 
Mr. Washburn, is ^^ to stand an impartial umpire be- 
tween the state and its citizens, and the arbiter of priv- 
ate rights. To it the citizen looks for protection when 
his rights are invaded; and men in all conditions of life 
yield homage to its judgment. . . . Nor can there 
be a deeper wound inflicted on a free government than 
that which a venal and corrupt court can inflict by its 
unjust judgments."" 

And in another place : " "The people have no safe- 
guard or protection on which they can so confidently 

H Teaman, Study of Goyernment, o. XIII. adding: **Such, at least, 
seems to be the tendency of the professional Jud^rment of the county.'* 

We are unable to discern any such tendency, unless isolated and spo- 
radic expressions of opinion can be so regarded. 

It study and Praot of the Law, p. 897. 

"Id. 177,178. 

12 
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rely for life or property, as upon an enlightened and 
independent judiciary. But when men talk gravely of 
substituting the learning and experience of the court 
for the good sense, practical experience and unbiased 
instincts of an impartial jury, they do violence to his- 
tory, and injustice to the cause of personal liberty and 
right. And while I would not let a jury trench a hair's 
breadth upon the province of the court, I have no hesi- 
tation in saying that, for trying and settling disputed 
questions of fact, through the instrumentality of human 
testimony, where men and their motives are to be 
weighed and scrutinized, and balances are to be struck 
between conflicting witnesses, I had rather trust to the 
verdict of twelve fair-minded men of average shrewd- 
ness and intelligence in a jury-box, than the judgment 
of any one man trained to the habits of judicial investi- 
gation and accustomed to measure his conclusions by 
the scale and standard of the law. I had rather trust 
to the honest instincts of a juror, than the learning of a 
judge. Nor do I believe that . • there are more in- 
stances of mistaken verdicts than of mistaken rulings 
of law. The most we can expect from either jurors or 
judge, is an approximation to accuracy in the respective 
spheres in which they act." " 

Nor does the judiciary in general favor such a transfer 
of functions. Thus, in the course of his charge to the 
jury, in the case of The People v. Gleary (Superior 
Court, New York City, March, 1887) Mr. Justice Barrett 

14 Balzac writes in one of his tales (Mme, Firmiani): *' There Is an ex- 
citement In a law suit that at times blinds the most honest of men. Lawyers 
know how to make the absurdest claims seem yalld. To the errors of 
consdenoe, laws are indulgent syUogisms, and Jud^res have a right to be 
wrong." 
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forcibly observed : " There never can be too many 
safegaards thrown around a citizen. I am the last one 
in the world to modify those safeguards. I would 
amplify them to the verge of the possibility of convic- 
tion, because I am of the opinion that, no matter how 
many safeguards of a proper character the law throws 
around the accused, if we can only get twelve fair- 
minded, honest, impartial men, no amount of sophistry 
or of dust thrown into their eyes can change them from 
arriving at a really just result. They get at the heart 
and bottom of things far better than we judges do. I 
hope the judges never will be the judges of facts, but 
will have a jury to lean upon, and when a jury says that 
they believe in the innocence or the guilt of a man, I 
never set up my opinion against them." 

And while this was said at a criminal trial, it infer- 
entially reflects the opinion of the bench on the question 
generally." 

Some comment of Mr. Stephen relevant hereto 
(Hist. Grim. Law, c. XV.) is of interest : ''It is hardly 

» In this oonneotton, an editorial writer to the New York prea weU 
ol)flerye8: "Does anybody think that, because there hare been these 
faUures [on the part of Juries to render correct yerdiots] the adminis- 
tration of Justice would be more secure in the hands of selected judgres ? 
Oonsider the bench as it has been constituted in this dty. It is not long 
since Judjres, sworn to hold the scales of Justice with an even hand [re- 
fining to the course of Judge Westbrook, in holding a session of court 
in his priTate ofBce, at an unusual hour, in the alleged interest of Jay 
Gk>uld] gave decisions in the interest of public robbers, and for the dis- 
tinct purpose of facilitating the schemes of sharpers engaged in plunder- 
ing corporations." N. Y. Times, June 23, 1888. 

Juries, on the other hand, are notoriously disposed (cf . Cyc. Pol. Sci. 
II. 661) to discriminate against corporations wherever an opportunity 
occurs, and with them wiU always give the adverse party the benefit of 
a doubt. They seem instinctively inclined to adopt the drastic defl nition 
—attributed to Coke— that "a corporation is an artificial person, created 
by act of law, having no body to be kicked and no soul to be damned." 
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necessary to say that to judges in general the mainte- 
nance of trial by jury is of more importance than to any 
other members of the community. It saves judges from 
the responsibility of deciding simply on their own opin- 
ion upon the guilt or innocence of the prisoner. . . 
The institution does place the judge in the position of a 
guide or adviser to those who are ultimately to decide^ 
and a moderator in the straggle on the result of which 
they are to give their decision." 

An examination of the defects attributable to the 
system show them to arise from four causes, mainly — 
three extrinsic and one intrinsic : the three former being 
the faulty methods followed in the selection and assign- 
ment of jurors, the excess to which exemption from 
jury duty is carried, and the occasional incapacity of 
the judge to properly regulate the conduct of the trial; 
the last being the prevalence of the principle of 
unanimity. 

" The method of making up jury lists," says a writer 
in the Forumy^* **though recently somewhat reformed in 
several states, is far from satisfactory. The jurors are 
much below that standard of intelligence which the 
nature of many of the cases submitted to them seems 
to require. The practice of summoning talesmen" by 
special venire is vicious in itself, and a powerful aid to 
those who practice the art of jury packing. The rules 

If ••Jury Verdicts by Majority Vote,** by B. Zeisler ; Forum (May, 1890) 
p. 800. 

n A ** talesman" is a person summoned to act as juror from amonr 
those casually present in or about court, in order to supply a deficiency 
in the reffular panel. The term is derived from Stat. 86 Hen. VUL o. 0, 
which provided that if a sufficient number of Jurors returned by the 
shertir fails to appear, the court may require t4iU9 de ctrcumBUmUbut as 
shaU be necessary to serve. 
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regarding competency for jury service, and especially 
those disqualifying persons who have formed or expressed 
an opinion based upon information other than original 
evidence, are, in these times of rapid dissemination of 
news, an absnrd anachronism, a disgrace to the civiliza- 
tion of the country."'* In capital cases, it might be 

!• The lame write^eUiewtaere (p. 814) weU answen the ararument that. 
hj the mle of probability, the concurrent opinion of twelve men is more 
apt to be correct than that of nine. **True enough. But, if we once 
enter the field of probabilities, then it must, a fortiori, be true that the 
yerdlct of nine or ten men is more likel j to be correct than that of a 
minority of three or two ; in other words, that it is senseless to allow 
the opposition of a smaU minoiltj to OTenide the Judgment of a large 
majority." 

He also (p. 819) presents a neat reduetlo ad abmurdum of the defense of 
unanimity in criminal cases on the ground that the failure of any one 
juror to be conyinced by the evidence of the guilt of the accused, con- 
stitutes such a reasonable doubt as ought to preclude conviction. **If 
this sentimental argument were sound, then it should f oUow as a logical 
conclusion that the accused should be acquitted whenever one juror be- 
lieves him not guilty. But no ; the absurdity of the unanimity rule Is 
carried so far that even if eleven men vote for acquittal and one holds 
out for conviction . . . he cannot be acquitted;** but may actually 
be put in jeopardy again at the option of the public prosecutor, of. 
anU, chap. X. note 89. 

There are no Btatistics of mistrials, resulting from disagreements, but 
our authority thinks '^he number is enormous ;** and that a disagree- 
ment in a criminal eoMBe eBibrt, which has agitated an entire community 
and has caused Its memberstto hold settled opinlon»-disqualif ying them 
from service as jurors— might involve the escape of a criminal from aU 
punishment, since another 'impartial jury*' could perhaps not again be 
impanelled in the county, and he may not constitutionally be tried 
elsewhere. [Cf . note 69 for an estimate of mistrials in Massachusetts.] 
The excess to which exclusion on the ground of bias is carried, may in some 
measure be remedied by re-enacting elsewhere 1 189 of the Oregon Oode, 
which provides that although a person summoned to act as juror "has 
formed or expressed an opinion upon the merits of the case, from what 
he may have read or heard, such opinion of itself shaU not be sufficient 
to sustain the challenge [to his competency]; but the court must be 
satisfied from the circumstances that the juror cannot disregard such 
opinion and try the issue impartially." of. N. Y. Ct Grim. Proc I 878, 
subd.2. 

The decision of the trial- judge, everruling a challenge, is reviewable on 
appeal at the instance of the accused. People v. Casey, 98 N. Y. 116. 
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added, the possession of intelligence seems to be more and 
more becoming an insuperable disqualification for serv- 
ice as juror, from the standpoint of the defense. 
. In the same connection Judge R C. Pitman, of Mas- 
sachusetts, writes : " In New York the description of 
the citizen juror is that he should be 'of fair character, 
of approved integrity, of sound judgment, and well-in- 
formed;' and a slight property qualification is also an- 
nexed. But everything depends on the administration 
of the law ; if ' the good moral character ' is as laxly 
interpreted as the same phrase practically is in the nat- 
uralization proceedings, it affords but little guaranty." '* 

It may be mentioned here that many states provide 
that the names of jurors shall be taken from the lists of 
voters, and that, therefore, — where, as in Minnesota and 
a dozen other states, unnaturalized foreigners are after 
a brief period of residence permitted to exercise the 
elective franchise, provided they have previously de- 
clared their intention to become citizens, — aliens may 
often be in a position to decide the right to property, 
and even to personal liberty, of citizens. ** 

The extreme to which the exemption from jury duty 
is carried— obviating the service of many persons most 
desirable by virtue of standing, calling or capacity — 
may be illustrated by reference to the laws of New 
York, so far as thay affect the city : 

To be qualified to serve, a person must be not less 
than twenty-one nor more than seventy years of age, a 

1* ** Juries and Jurymen." 139 No. Am. Rev. 1. 

to See my paper on " Citizenship and Franchise'*— Columbia Law Times 
(1801) vol. IV. nos. 4 ft &— for the frequently misunderstood distinction 
between these terms. 

In People v. Scott, 66 Mich. 154, 158, the rlffht of an alien to serve as 
Juror was distinctly affirmed. 
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male citizen of the Unifced States^ and a resident of this 
oitj and county ; he is a resident within the meaning of 
the jury law, if he dwells or lodges here the greater part 
of the time between the first day of October and the 
last day of June. He must be the owner^ in his own 
rights of real or personal property of the value of $250; 
or tbe husband of a woman who is the owner, in her 
own right, of real or personal property of that yalue. 
He must also be in the possession of his natural faculties, 
and not be infirm or decrepit ; intelligent ; of good 
character, and able to read and write the English lan- 
guage understandingly." 

The following persons are entitled to exemption : A 
clergyman or minister of any relig;ion officiating as such, 
and not following any other calling ; a practising phy- 
sician, surgeon, or surgeon-dentist not following any, 
other calling, and a licensed pharmaceutist or pharma- 
cist while actually engaged in his profession as a means 
of livelihood; an attorney or counsellor at law regularly 
engaged in the practice of law as a means of livelihood; 
a professor or teacher in a college, academy, or public 
school, not following any other calling; an editor, editori- 
al writer, or reporter of a daily newspaper regularly em- 
ployed as such, and not following any other vocation; 
the holder of an office under the United States, or the 
state, or city, or county of New York, whose official 

*i Ck)de CiT. Proo. t 1079; of. Id. 1 1037. In most of the states, a juror 
must be the owner of taxable property. In Indiana, New Meodoo, North 
Carolina and Virgrinla, a real estate qualification exists. In Maryland 
(Shane y. Clarke, 3 Har. A McH. 101) atheists are disqualified. See 12 Am. 
A Eng. Bno. Law, art. **Jvry and Jury Trial," pp. 818-380, where the 
suooessiTe steps, from the selection and organization of a Jury to trial, 
verdict and judgment, and review of the latter, are set forth. Of. the 
works of Hirsh, Proffatt, and Thompson and Merriam on Juries; also 
Bam on Eacts as Subjects of Inquiry by a Jury (4th Am. ed. 1890). 
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duties^ at the time, preyent his attendance as a juror; 8 
consul of a foreign nation ; a captain, engineer, or 
other officer actually employed upon a yessel makiig 
regular trips ; a licensed pilot, actually following tiat 
calling; a superintendent, conductor or engineer em- 
ployed by a railroad company other than a street lail- 
road company, or a telegraph operator employed Ij a 
telegraph company who is actually doing duty in an 
office, or along the railroad or telegraph line of the 
company by which he is employed; honorably dis- 
charged firemen ; active and honorably discharged 
militiamen and active members of the old guard; 
inspectors and poll clerks ; a person who is physically 
incapable; a duly licensed engineer of steam boilers, actu- 
ally employed as such; grand, sheriffs, and district court 
jurors; a person otherwise specially exempted by law.** 

As regards the third extrinsic defect — ^the jury being 
sworn to try all causes according to the law and the 
evidence, its duty, on the one hand, is to consider the 
facts testified to and determine their weight, but to take 
the law from the court ; while, on the other hand, it 
is the right and duty of the court to decide as to 

ss Code ClT. Proo. 1 1061; of. Id, 1 1030. By 2 Bey. Stat. 415, 1 83, penonft 
actually employed by any Iron manufiicturlnfir company are also ex- 
empted. However, " an exemption from service on a jury is not a cause 
of challenge, but the privilege of the person exempted.** Ck>de Grim. Proo. 
fi 379 [this being the general rule, in all cases, in the several states]. The 
preceding three sections provide for no less than ten causes of chal- 
lenge for bias (actual or implied) in criminal cases. 

By Code Civ. Proo. I 1064. moreover, a person shaU not serve as a trial 
Juror, in courts of record, at more than two terms a year, and is entitled 
to claim his discharge after twelve days of actual service. Other states 
have similar provisions. U. S. Bev. Stat. 1 12, provides that no person 
shall be summoned as a juror more than once in two years. 

Public ofaoers generally are disqualified from serving as jurors, of. 
N. Y. Code Civ. Proo. 1 10». 
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the admissibility of proposed testimony^ and to aid the 
jurors "by recalling the testimony to their recollection; 
by collating its details; by suggesting grounds of prefer- 
ence where there is a contradiction ; by directing their 
attention to the most important facts ; by eliminating 
the true points of inquiry ; by resolving the testimony, 
however complicated, into its simplest elements, strip- 
ped of every consideration which might otherwise mis- 
lead or confuse them. • • • Constituted as jurors 
are, it is frequently impossible for them to discharge 
their functions wisely and well without this aid/*" 

Judges — says one of them, in a well-written essay" — 
should direct, not merely preside at, trials; they should 
assert their authority to check the proneness to delay, 
want of preparation, and (occasionally) inefficiency of 
counsel;" to exclude irrelevant matter and prevent the 

•t Swayne, J., JVudd v. Burrows, 91 U. B. 439, 23 L. ed. 289; of. Phmips, 
C, ScovSa T. OUuner, 79 Mo. 457. Fide ohap. I. note 13. 

M ''Hints about Trials,*' by H. B. Brown, 20 Am. Law Rev. 839. This 
Jurist also brings out the fact that England (in 1886) had " but thirty-five 
superior court Judges, including the paid judges of the House of Lords 
and Priyj Council,*'— at which time the citj of New York, with per- 
haps one fifteenth the population, had twenty-five Judges of courts of 
record, not counting the superior criminal magistrates,— and that there 
**the undoubted integrity and ability of the Judges are bringing about 
the practical abandonment of trial by Jury in large classes of civil cases;*' 
so that, according to Mr. Maitland, " tiis fact should be recognized, be it 
liked or not, that the trial by Jury of civU cases is itself on its trial, and 
the verdict is going against it." The Judicial force of our country is 
declared to be ** out of all proportion to the amount of work done, and 
the cost to the public for Jury fees and other court expenses is some- 
thing enormous.*' 

M In an able paper by Austin Abbott, Dean of N. Y. University Law 
School,— read at the World's Fair Congress, and considering the best 
means of reducing the present expense, delay and uncertainty of 
Judicial proceedings (reported in N. Y. Evening Post, August 9, 1898)— 
he remarks in this connection : 

** The first great remedy for the delays and uncertainties of the law is 
to take measures to improve the work of the courts of first instance; 
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browbeating of witnesses, without waiting for the in- 
itiative of the lawyers; and to suppress unfair appeals 
made to the sympathies or the prejudices of a jury. 
** A judge who permits himself to read newspapers or 
write letters during the trial of a cause, is not only 
guilty of great disrespect to counsel, but is forgetful of 
his obligation to the state." " The ability to charge a 
jury clearly, to review the testimony temperately and 
impartially, and to state the legal propositions in con- 
nection with the theories of the respective parties in 
such manner that they may be readily grasped by the 
ordinary mind, is justly regarded as the consummation 
of judicial excellence.*' 

That the correct and successful exercise of these 
functions requires judicial powers of a high order, is 
self-evident. Equally evident is it that the best legal 
talent is not always obtainable therefor — a state of affairs 
attributable sometimes to the inadequacy of official 
remuneration, and at others to the fact that popular 

and to do this one chief requisite la greater thorouflrhness in training for 
the bar. Procedure is merely the means to reach, as quickly as fairness 
to the party on the defensive allows, the noble contest on the merits. 
That contest on the meriibs is the field where all the useful work of the 
profession is done, and all its laurels are won, and its real pecuniary 
rewards are earned.*' 

And, as regards the proneness to delay : 

*' We, of course, do not forget that in litigation one side often wants 
to delay Justice ; but courts exist not to aid such a desire, but to defeat 
it. Courts are created for the benefit of plaintiflTs. If there were no 
plaintiffs there would be no courts. In serving plaintiffs, it is the duty 
of courts to do full justice to defendants as well as to plaintiffs, but the 
primary duty is to get to final judgment as soon as may be without in- 
justice. This consideration should be applied with fireedom especially 
to commercial controversies, and all forms of action on contract. . . • 

** There is no reason why business men should turn aside from the 
courts and try the slipshod experiment of amateur arbitration in place 
of the skilled exactitude of compulsory justice, except that they hope 
to find a remedy quicker and more sure to end." 
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elections (especially when frequent) are not^ as a whole, 
conducive to the establishment or development of a 
pre-eminently able and impartial judiciary. It is the 
existence of a competent judicial guide and moderator 
that our jury pre-supposes, as essential for the successful 
performance of its functions. Hence, where such a 
discreet mentor is wanting, the defective working of the 
jury machinery should be attributed to the proper 
extrinsic cause ; for ''a case submitted to the unregu- 
lated discretion of a jury, without that careful discrim- 
ination between matters of fact and matters of law 
which it is the duty of the court to lay before them, is 
but little better than a popular trial before a town 
meeting. **•• 

The great intrinsic defect, however, incident to trial 
by jury, is the prevalence of what Hallam terms "that 
preposterous relic of barbarism""^ — ^the requirement of 
unanimity,** long ago stigmatized as "repugnant to all 

••Ifr. JuM/u Mffler on **The System of Trial by Jury/' 21 Am. L. 
Bey. 860. 

Maine pointedly otMerves : '* A rule of Enfflish law has first to be dis- 
entanffled from the recorded facts of adjudged printed precedents, then 
thrown into a form of words varyiner with the taste, precision, and 
knowledge of the particular judge, and then applied to the droumstances 
of the case for adjudication." Ancient Law, c. L 

tT Middle Ages, Supp. Notes, 26SI. 

M Already sixty years ago, the Commission on the Ck>urts of Common 
Law— appointed in 1880 as a result of the Bnglish law reform movement, 
led by Bentham, Brougham and others— commented on this feature in Its 
report as f oUows : *^t is difficult to defend the Justice or wisdom of the 
principle [of unanimity]. It seems absurd that the rights of a party, in 
questions of a doubtful and complicated nature, should depend on his 
being able to satisfy twelve persons that one particular state of facts is 
the true one. . . . This necessity must frequently lead to improper 
compromise (among the Jurors) of their respective opinions. . . . The 
Interests of Justice seem manifestly to require a change of law upon this 
«ul)dect. We propose that the Jury shall not be kept in deliberation 


188 HISTORY OF THE JUKY SYSTEM. 

experience of human conduct, passions, and understand- 
ings/'" The sole advantage attributable thereto is the 
opportunity which it gives each individual juror to be 
heard ; but this end could be equally well attained by 
enabling a majority (t. e. some number greater than 
half and less than all) to render a valid verdict after & 
definite period of impanelment — thus allowing the 
minority opportunity to convince the others by argu- 
ment, but preventing it from nullifying the will of the 
major part by an absolute veto power, which stands 
anomalous in a government based on the rule of the 
majority. " 

The objections, on the other hand, to the requirement 
of unanimity are many, and, as advanced by Bentham 
(Judicial Evidence) and others, may be said to consist: 
in the absence of any reasonable security in unanim- 

longerthan twelve hours, unless at the end of that period they unani- 
mously concur to apply for further time. ... At the expiration ot 
the twelve hours of such prolongred time ... if any nine of them 
concur in grivinff a verdict, such verdict shaU he entered on record, and 
shall entitle the party In whose favor it is ffiven, to Jud«rment." 

s» Christian's Blackstone, p. 376, note. Bee to same effect, Lieher, CivU 
Liberty ft Self Qov. (8rd ed.) c. XX. where the advantages of the institu- 
tion are well marshalled at pp. 284-337, and it is philosophically observed 
that '* in all spheres the exception is patent; the continuous operation of 
the rule is latent." 

<o Pomeroy inclines to trace the origin of this rule to ** the early cus- 
tom of compurgators in a prescribed number agreeing to their oaths, 
and of recognitors to the number of twelve agreeing in their decision* 
But see vo9t, i>ote 42. 

A notable exception to this principle existed— under the English law— 
where a person criminaUy indicted was one of the lords temporal : he i« 
also entitled to a * trial by his peers'— but so that aU the peers of the 
realm are summoned at least twenty days in advance. When Parlia- 
ment is in session, the trial is said to be in the High Court of Parliament, 
the peers officiating simultaneously as Judges and jurors. When there 
is no session, the trial is said to occur in the Court of the High Steward 
of England, the latter acting as judge. In either case, unanimity is not 
requisite ; but a majority (which must, however, consist of al Uast tiMto» 
persons) may render a valid determination. De Lolme, c. XIII. note. 
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ity, which is not equally well afforded by a majority; 
in the diminution of public confidence in the admin- 
istration of justice^ owing to the probability that jurors 
will disagree and trials thus be abortive; and in inyoiy- 
ing the application of coercion to force conviction (by 
the agency of close confinement) on the minds of the 
jurors— such sham agreements of unconrinced minds 
engendering^ moreoyer, an element of indifference to 
veracity in the community at large." 

Indeed^ hardly more than a century ago, this element 
of coercion was (we learn from Blackstone) carried to 
such an extreme as to require the jurors, after the 
judge's charge, to be kept without meat, drink, fire 
or candle, till they are unanimously agreed. And if 
they do not agree in their verdict before the judges 
are about to leave the town they [the latter] may carry 
them round the circuit from town to town in a cart." 

*i Fonyth remarks (p. 247): '* The truth Is, that verdiots are often the 
result of the surrender or compromise of individual opinions." ' 
Butler pointedly wrote : 

•< He that complies a«rainst his win 
Xb of his own opinion still ; 
Which he may adhere to, yet disown, 
For reasons to himself best known.'* 

(Hudibras, pt. UI. canto m.) 
And Pope sarcastically sings of how— 

**The hungry judges soon a sentence sign, 
And wretches hang that jurymen may dine." 

(Bape of the Lock, canto HI.) 
ns BL Com. o. 88, citing 41 Assizes, U. 

At common law, a juror overtaken by illness after the jury had re- 
tired to consider the verdict, might receive medical attendance and 
medicines, *'but not sustenance." Beg. v. Newton, 8 Oar. ft K. 86; Rex 
V. Barrett, Jebb, C. C. 104. 

If taken iU during the trial, he could "be allowed proper refresh- 
ment,'* and another juror, accompanied by a baililf, be permitted by the 
court to attend him; " but if there be no probability that he wiU be able 
to return to pursue his duties, a new panel may be ordered, returnable 
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So old Plowden quaintly reports : ''And for that a 
certain Box of preserred Barberies, and sngar called 
sugar-candy, and sweet roots called liquorish, were 
found with John Mucklow, one of the jurors aforesaid 
• • • therefore the said John Mucklow is committed 
to the Prison of the Lady the Queen of the Fleet, until 
he shall have made a fine with the Lady the Queen on 
that account. • • • which said Fine is affeered by 
the Justices here at 20 shillings.'*" 

As late as 1624, a motion was made to set iaside the 

instanter, upon which all the others are competent to serve.** 1 Chitty* 
Grim. Law, 269. 

These authorities were relied on by Recorder Smyth in his learned 
opinion (vide N. Y. Law Journal, Augrust 12, 1898), filed on denyinfir the 
motion for a new trial of Dr. Buchanan, recently convicted of wife- 
poisoninar in New York City. The application was based in the main on 
the temporary separation of one Juror from his colleairues, by reason of 
sudden illness, after the case had been submitted to the Jury and before 
the rendition of a verdict The recorder held this episode to be at the 
worst an irregularity, and that irregularities of the jury are not good 
ground for a new trial, if ** not attended with any intentional wrong, 
and where it is made substantially to appear that the party complaining 
has not and could not have sustained any injury from them,*'— citing 
NUihoU V. NichoU, 136 Mass. 256; Ooersen v. Com, 106 Pa. 4T7. 

The legal periodical Just referred to well observes (October 28, 1888): 
"Much of the present treatment of Juries is a survival of the times 
when witnesses were thumb-screwed into giving desired evidence, and 
Jurors were starved into unanimity.** 

In New York, the Judge presiding at a criminal trial nuiy discharge 
the Jury, after retirement and before agreement, in three cases: (1) 
Upon the occurrence of some injury or casualty alfecting the defend- 
ant, the Jury, or some one of them, or the court, rendering it inexpedi- 
ent to keep them longer together; or (2) when, after a lapse of such 
time as shall seem reasonable to the court, they shall declare themselves 
unable to agree upon a verdict; or (8) when, with the leave of the court, 
the public prosecutor and the counsel for the defendant consent to 
such discharge.** (Code Crim. Proc. 6 428.) So (Id. 9 432) *'a final adjourn- 
ment of the court discharges the Jury,*' which is but an incidental 
adjunct to the tribunal. 

X WeHed&n v. Elkinatont 2 Plowd. 518 a. On the other hand, it was the 
custom in the time of Elizabeth, that '* the party with whom they have 
given their sentence [verdict] gi veth the enquest their dinner.*' Smith's 
Eng. Com. c 18. 
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verdict of a jury in an action of ejectment, because— in 
the barbarous jargon of the report— *' '3 del Jury ont 
Sweetmeats about them." But inasmuch as this was 
not attributable to either of the parties, and since the 
sweetmeats had not been eaten, the court graciously 
held : "Cfeo nefait le verdict sttspiciotis, uncore est fina- 
ble came misdemeanor."** 

It must be conceded that, on the theory of probabil- 
ities, the one IB neither as likely to be right as the many, 
nor as liable to conyince them as to be conyinced by them; 
on the contrary, he is apt to suppose himself mistaken, 
or fear to be considered obstinate and unreasonable, so 
that he may, after all, acquiesce. If he does so, his 
objection only causes delay ; if he stands out from the 
rest, it causes disagreement: in the former case, the 
enforcement of the principle proved unnecessary and 
fruitless ; in the latter, its maintenance is in direct 
opposition both to the rule of the majority and to the 
common experience of mankind, which teaches us that 
no dozen persons selected at random will take the same 
yiew of a fact in controversy — aye, that no dozen indi- 
viduals will give the same account of an event that took 
place but an hour ago before their very eyes I 

With such a consensus of expert opinion expressed 
since the early part of the century in favor of the mod- 
ification of this requirement, it may seem strange that 
but little progress towards its realization has been made. 
It requires no (Edipus to solve this enigma. We must 
reckon with the spirit of extreme conservatism, the 
adherence to hoary precedents whose raison d? Ure has 

M Lea BeportB de Sir Gefrey Palmer (ed. 1678) p. 880, who moumfuUy 
adds: "IfesQUiale jMim fuU depart, et Jes tumnea des offenden nient 
conus, rieiu fuit fcM." [But as the jury had left, and the namei of the 
offenders were unknown, nothing was done]. 
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long since departed, which has characterized the law 
and those charged with its administration and regula- 
tion from "time whereof the memory of man runneth 
not to the contrary" (as the legal phrase goes); charac- 
teristics that haye caused that great student of human 
nature, Goethe, to utter his well known lines : 

^ Es erben sich Oesetz und Rechte 
Wle eine ew'ge Krankheit fort, 
Sie schleppen Ton Gtoeohlecht sich zu Gleschlechte, 
Und sohleiohen saoht yon Ort zu Ort.*'>* 

And the same sentiment is thus voiced hy Dr. Irving: 
"English legislators have a very strong propensity to 
revere whatever has heen impressed with the stamp of 
antiquity. . . . Nolumtis leges Anglim mutari is a 
sentiment first uttered in a barharous age, and perpet- 
ually repeated with unabated approbation."" 

While Sir Henry Sumner Maine, in his famous trea- 
tise on Ancient Law, observes (c. V.) : "Much of the 
old law which has descended to us was preserved merely 
because it was old. Those who practiced and obeyed it 
did not pretend to understand it ; and in some cases 
they even ridiculed and despised it. They offered no 
account of it except that it had come down to them 
from their ancestors."" 

^ In the colloquy between Mephlstopheles (who impersonates Faust) 
and the student— the passage \»eing rendered in Bayard Taylor's trans- 
lation as f oUows : 

" Stud. —I cannot reconcile myself to Jurisprudence. 
Mkphis.— Nor can I therefore srreatly blame you students, 
All rights and laws are still transmitted 
Like an eternal siolmess of the race,— 
From generation unto generation fitted. 
And shifted round from place to place.** 
«• Intro, to Civil Law (4th ed.) p. 128. 

Nor must we forget to reckon with that "foolish consistency,** which 
Emerson (essay on Self-Beliance) stigmatises as "the hobgoblin of little 
minds, adored by little statesmen and philosophers and divines." 
*i So Dean Eitchin (Hist, of France, Enc Brit IZ.) refers to the le- 
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Aside from the laissez faire, laissez alter principle, 
and the inborn adherence to established precedents and 
usages, one reason that measnrably accounts for the 
general indifference of the profession to a change in this 
respect is that the lawyer in active practice takes at 
different times different Tiews of this question. If he 
appears for the plaintiff, and has a case of intrinsic 
merit, well sustained by eyidence, he feels reasonably 
certain of the jury in any event, or may even expect the 
court to direct a verdict in favor of his client ; if, nev- 
ertheless, the jury should give an adverse verdict, *a 
motion for a new trial, and (in case this be denied) an 
appeal, can be predicated thereon— on the ground that 
the verdict was contrary to the evidence, and therefore 
contrary to Taw — whence a double bill of costs is apt to 
be the final outcome for our lawyer; if the jury should 
disagree, a second trial and similarly augmented fees 
are likely to result. If, on the other hand, he appears 
for the defendant, and has a weak defense, it will serve 
his end to hold but one juror — ^with the possible out- 
come that the plaintiff may become discouraged and 
refrain from pressing his case to another trial — ^thanks 
to the principle of unanimity. It is only when plaintiff 
has a doubtful case, and the issue is obscured by con- 
flicting testimony, or when defendant has a strong 
defense or perhaps a counterclaim, that unanimity be- 
comes irksome to the re8i>ective attorneys. 

gsX profession as **tli8t oonservatlve body, whioh strangled in vain 
against aU invasions of ancient usage, whether from the side of king or 
people, and which in the end gave many victims and some leaders to the 
Revolution." Br. Lieber (Civ. Lib., note at p. 238) remarks that " reforms 
very rarely proceed from the profession, in any sphere.'* 

Dtck the BuUher voices the sentiment of Jack Oade's mob, when he 
interrupts the bombastio harangue of their leader to exclaim : "The 
flxst thing we do, let's hang all the lawyers." Henry YI. pt. 2, act lY. 1 2. 

13 
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Inflncnced by such considerations, then, the active 
practitioner may one day strongly incline toward the 
abolition of unanimity, and may the next day (when 
pleading the cause of another client, possibly in the 
same court, or perhaps of the same client, in another 
cause) be equally strongly impressed with its transcen- 
dent merit. Sailing between Scylla and Charybdis, sus- 
pended midway between Tartarus and Tellus, vacilla- 
ting between the abstractly right and the concretely 
expedient, between the real and the ideal, he is drawn 
hither and thither in accordance with the interests of 
those whom for the time being he represents, and may 
aptly address to the jury-reforming enthusiast the words 
of Faust: 

*'Du bist Dir nur des einen Triebs bewusst; 

O, leme nie den andem kennent 
"Zwei Seelen wohnen, ach, in meiner Brust, 
Die eine will^sich von derandern trennen; 
"Die eine halt in derber Liebeslust 

Sich an die Welt mit klammernden Organen; 
"Die andre hebt gewaltsam sich vom Dust 
Zu den Gkfilden hoher Ahnen/'*^ 

Were the abolition or modification of this requirement 
secured, the character of the institution would soon be 
ameliorated and the two ulcers which mainly disfigure 
its countenance — bribery and jury-fixing — would speed- 

< S8 In Taylor*s Translation: 

** One impulse art thou conscious of, at best; 
O, never seek to know the other I 
Two souls, alas I reside within my breast, 

And each withdraws from, and repels, its brother. 
One with tenacious organs holds in love 

And cling ng lust the world in its embraces; 
The other strongly sweeps, this dust above. 
Into the high ancestral spaces.*' 
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ily disappear. •• For, first, corruption is needs less prac- 
ticable, where a majority mast be made to succumb to 
its influence; secondly, hope of profit can no longer act 
as an inducement for worthless persons to serve as jurors, 
since the purchase of their votes would be an unpromis- 
ing investment; thirdly, the occupation of jury-fixer will 
become a thing of the past, since he will no longer have 
fit subjects to operate upon, nor parties eager to employ 
him; fourthly, and consequently, men of capacity, 
standing, and integrity will with more readiness consent 
to serve, since their opinion must then carry its proper 
weight and can no longer be nullified by their intellectual 
inferiors; fifthly and finally, trials will become shorter, 
service in the jury box less exacting, and the status of 
the legal profession itself will be benefited by the 
change: for the labor of the advocate can no longer be 
confined to the aim of causing an individual to dissent, 
but must assume the nobler and broader form of an en- 
deavor to convince the majority of the justice of his cause. 

A distinguished justice of the United States Supreme 
Court advocated the reform on these lines: 

"I am of opinion, that the system of trial by jury 
would be much more valuable, much shorn of many of 
its evils,and much more entitled to the confidence of the 
public as well as of the legal and judicial minds of the 
country, if some number less than the whole should be 
authorized to render a verdict. I would not myself be 
willing that a bare majority should be permitted to do 

>* Under the unanimity system, "any one juror, grained and properly 
armed— armed with the necessary degree of patience, suffices.*' Bent- 
ham, Art of Packing Juries, c. 6, § 1. Fortified with a good dinner, and 
endowed with the requisite obstinacy, such a one may well tire out the 
other eleven and score his point. 
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this. There could be little difference in the confidence 
which would be reposed by the court, the public, or the 
parties, in the opinion of five men or of seven. It should 
be something more, then, than a bare majority. If the 
jury is to consist of twelve men, I certainly would not be 
willing that its verdict should represent less than eight, 
which is two thirds, or preferably nine, which is three 
fourths. Many of what are called mistrials, produced 
by a failure of the jury to render a verdict, would be 
avoided if the power were given to nine or eight to ren- 
der a yerdict, instead of requiring them all to unite in 
it, and such a verdict would be entitled to as much con- 
fidence as if it were unanimous. In respect to civil ac- 
tions, where the question at issue is the right to specific 
property, or to damages for failure to fulfill a contract, 
or torts against the person or propeiiy of the plaintiff, 
this approach to perfect justice is perhaps as near as the 
fallibility of human nature permits, and the change re- 
moves the most serious objection to the system of trial 
by jury, the one which stands out as almost without sup- 
port in reason or experience."" 

«o Mr, Justice Miller, 21 Am. L. Key. 859. T. F. Hargia, late Chief 
Justice, in writing of '"The Law's Delay*' (No. Am. Rev. y.li0,p.a09) 
likewise favors dispensing with unanimity in civil oases, as " prolific of 
delay." In Wimor v. Beg. 6 Best & 8. 170, Lord ChUf Justice Cockbum 
pertinently remarks: "Our ancestors insisted on unanimity as the 
essence of the verdict, but were unscrupulous how that unanimity was 
obtained. Whether the minority gave way to the majority, or the re- 
verse, appeared to them a matter of indifference. It was a contest 
between the strong and the weak, the able-bodied and the infirm, as to 
who best could bear hunger and thirst, and aU the discomforts incident 
to the confinement.*' . 

In Slater v. Mead^ 53 How. Pr. 67, it was held error for a judge to 
charge a jury : '* You must agree upon a verdict. I cannot discharge 
you until you do,** because a verdict thus secured cannot be deemed the 
unconstrained judgment of the jury upon the evidence, but rather " an 
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No radical change need be made. In public prose- 
cutions^ inyolving the infliction of criminal penalties, 
unanimity may perhaps (in capital cases it may certain- 
ly) be adyantageously preserved; but in civil cases (in ac- 
cordance with the example set by the constitution of 
California and followed by a few other states) three 
fourths of the jury should be sufiicient to render a valid 
verdict.** 

Were unanimity generally abolished as an essential 
element in our jury system/' the most serious reproach 

fifCreemeat from a desire to eioape longer conflnement"— dtlng with 
approval the language of Harris, J., In Qreen t. TOfair, 11 How. Pr. 260 : 
**• There should he nothing In his [the judge's] Intercouise with the jury, 
haying the least appearance of duress or coeroion;" also, CaHdweU t. New 
Jerwv S. B. Go. 47 N. Y. S82. 

The case Is * distinguished ' in OransUm t. New Torh Cent, A n.R.B. 
Co. 89 Hun, 811, and * explained ' in Wiogins t. Downer, ST How. Pr. 7L 

41 See the Appendix. 

^ This required unanimity of twelve men would seem to owe its origin 
not so much to the prevalence of that number in primitive jural tribu- 
nals [of. chapter Yin, note SQ but rather to the force of long habit and 
custom, which '^taught men to regard it as the proper amount 4)f evi- 
dence to establish the credibility of a person accused of an offense." 
(Forsyth, p. 240.) Just as *^o person shall be convicted of treason un- 
less on the testimony of two witnesses to the same overt • act** (U. 8. 
Const, art. m. § 8) and two attesting witnesses are (in New York and 
most other states of the Union) requisite for the validity of a will, so the 
requirement of unanimity in the jury— which, as has been seen, partook 
primarily of the character of a body of witnesses iantet chap. IX. notes 
51, selr-was but the definite embodiment of what the common law 
finally thought proper to consider conclusive proof of a question at issue. 

Brunner (Schw. tlZ) attributes the required concurrence of twelve to 
a desire to make up by the number as well as the quality of the jurors 
for that lack of amenability to counter proof or battle, which character- 
ized other classes of witnesses and modes of trial, cf . Id. 864-871. 

But '^although twelve was the usual, it was not the unvarying number 
of jurors. . • . In the infimoy of the institution the number seems to 
have fluctuated as convenience or local custom required." (Forsyth, p. 
181.) Cases in Fitzherbert's Abridgment demonstrate, that anciently a 
verdict was sometimes taken from eleven, in which case the solitary ob- 
structionist was placed *in durance vile,' though (as if by way of com- 
pensation) both verdicts went on record I 
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thereto would be remoTed, its merits wonld stand oat in 
bolder relief, and ampler recognition once more be 
accorded an institution which for ages, has served as a 
potent promoter of the dispensation of justice, and for 
which — ^in the opinion of many eminent jurists^' — ^no 

Instances sre recorded, in the reigns of Henry in. and Edward I^ 
where the Jurj stood ten or eleven for plaintiff and one for def endant» 
and Judinnent was rendered in accord with the verdict of the prevailinir 
side— ^gtilaproedtefiwMleeimconeorditeretpfxsetedtcunt.* Plac.Ann.56 
«en.UI.roI129. 

Indeed* not untfl the reign of Bdward m. was it judicially decided 
that the verdict of less than twelve is a nullity, the court adding that 
** the Judges of assise ought to cairy the Jury ahout with them in a cart 
until they agreed." 41 Assises. 11. 

41 *rrbe method of Jury trial," says Pomeroy, *is certainly that which 
demands the highest culture among the dtiaens. in order to realize its 
ideal benefits. The objections which are urged with the strongest force 
against the system are all based upon the fact that the people, the 
twelve representatives of the collective body, who sit as triers in any 
particular esse, have not the quallAcations essential to produce the act- 
ual good results of this intervention of laymen into Judicial disputes. 
We are bound to the Jury trial by all the holiest traditions of our past 
history; we esteem it as the very bulwark of our liberties; it can only be 
given up by some great shock and social revolution; but to preserve the 
institution In its integrity, to make it a conserving and not a destructive 
element, demands a broad culture, a general dilTusion of knowledge, an 
intimate acquaintance with the outlines of legal science, among those 
educated classes who should give tone and character to the thoughts and 
opinions of the whole people." Mun. Iaw, Intro. • ft. 

The objection that the Jury is not an absolute necessity, and superflu- 
ous because it mi{jht be dispensed with. Dr. Walther meets as follows: 
**A8,llttle as we ean claim an absolute necessity for freedom of the press 
or such other municipal institutions, so little may we speak of the abso- 
lute necessity of constitutlonaUsm in general or of the absolute necessity 
of the Jury system. But in connection with the dose correspondence of 
its nature to constitutionalism, its relative necessity may be maintained^ 
--and the ground of this neceasl^-subsists in the common eongtttuUoruA 
principle of the people's immediate participation in the essential functions 
of munidpalUfe.'* Bluntschli's Staats-Woerterbuoh, UL 365. 

To what absurdly ingenious argumentation some opponents of the 
Jury resort, is Illustrated by the assertion of Trummer (in a treatise pub- 
MahoA n t Frankfort in 1866) that "trial by Jury is incompatible with Chrte- 
tUmUy," 
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aubstitute more perfect and efficaciooB has aa yet been 
deyised. 

The principle of unanimity, however, is not without 
its defenders even at the present day. Thus Mr. Albert 
Stickney, an eminent member of the New York bar, 
while favoring the entire abolition of the jury system — 
at least in civil cases — ^nevertheless considers this re- 
quirement, as well as its plurality of members, as the 
only redeeming features of the system, which ought to 
be preserved as long as the institution exists. As to the 
latter feature he maintains that '^in no cause of any im- 
portance should a final judgment be given by only one 
man;'' while the former requirement seems to him to 
render it certain that ^'every point seen in a case would 
be thoroughly considered. • • • Juries are generally 
made up of men of common sense. They are able to see 
that, where individual views differ, individual views 
must yield. • • • A verdict which commands the 
assent of every one of twelve men will not often be very 
unjust.'* 

It is now about ten years since this jurist valiantly 
entered the arena of discussion and threw down the 
gauntlet to the champions of the system — ^first in a 
clever and caustic article, entitled : " Is the Jury Sys- 
tem a Failure ?"* and subsequently in a letter" in reply 
to various criticisms evoked by his former contribution. 

In the former he observes : " However we may 
theor'ze on the matter, the distinctive features of our 
jury system are precisely these : that we take men to sit 
as judges [of fact] in our courts who have neither train- 

* Century Macr. HL 1^ 

4jcLnr.ao8. 
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ing nor experience for their work ; we take new men 
each day ; and we select them by lot.'' 

After stating that the end to be accomplished by any 
judicial system is to make justice as snre^ speedy and 
swift as fallible human nature permits^ he contends 
that ''the delays and costs of litigation are now its 
greatest evils. Most men might nearly as well give np 
their rights as get them only after years of weary waiting. 
Especially is it the poor and weak who must always 
snffer most from these delays of the law, which now 
often amount practically to a denial of justice.''** 

After alluding to the three ''distinctive features" 
aforesaid as so many defects^ and referring to the fact 
that in all cases triable by a court and jury their verdict 
is a condition precedent to any final judgment for either 
party to the suit, he points the finger of scorn at " that 
most singular piece of judicial machinery, the double 
tribunal . • • made up of one man who knows the 
law and twelve men who do not ; but where the twelve 
• • . decide the cause, and the one • . • merely 
tells them what the law is." And, anent the argument 
that the jury needs but apply to a given state of facts 
the principles of law laid down by the judge, "it is this 
. . • which tries the brains of the strongest men in 
the legal profession. That is especially the work to 
which untrained minds are not equal. This attempt to 

4<In Germany, on the other hand, both lawyers and dients are obliged 
to lose but a minimum of time in danoin«r attendance at oourt, inasmuch 
as the judfire can readily determine (from the -pleadings and counsel) 
what number of cases he may conveniently dispose of in a day.there being 
no unknown f actor--such as wrangling over OTidence submitted or ad- 
dresses made to the jury— to be taken into account. Placing 20 cases on the 
day calendar, and finding perhaps one ready for trial, is an experience 
there unknown. 
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have • • • twelye men think with another man's 
brains, is not fitted to give the best results.'' *^ 

The next point made is that jurymen leave their 
ordinary vocations at a sacrifice, and desire to return to 
them as soon as may be. Intricate causes can, therefore, 
neither as to facts nor as to the law, have the thorough 
consideration which they require. Not as to the facts, 

^ Henoe it Is that, hj force of judicial leglalAtion, ** for fear tlie Jury 
should decide some question of law . . complicated with fact, . . 
many other questions of fact have at one time or another heen taken 
possession of by the Judges*'— e. a* the presence of malice aforethought 
in cases of murder, what Is sufficient * cooling-time * in cases of proyo- 
catlon, and whether (in actions for malicious prosecution) the defendant 
had 'reasonable and probable cause* for instituting the prosecution 
complained of .** Thayer, 4 Harr. L. Bev. ICL 

There Is some conflict of authority, however, on the question wliether 
the existence of probable cause or reasonable grounds of suspicion, 
arising In actions to recoyer damages for malicious prosecution or false 
imprisonment. Is to be determined by the court. The prevailing rule Is 
liiat laid down in BesKm v. Southard, 10 N. Y. t» (followed In Burns v. 
Erbm, 40 N. Y. 408 ; of. Andenon v. How, 116 N. Y. 386) where it Is held : 
** Whether the circumstances alleged to show probable cause are true 
and existed. Is a matter of fact ; but whether, supposing them true, they 
amount to probatde cause. Is a question of law.*' The contrary view 
(Cochran v. Toher, 14 Minn. 385) maintains that the Jury should be 
allowed not only to pass on disputed facts, but to draw any necessary 
conclusions as to their legal effect. See a note on the subject in Ontral 
Law Journal, voL 87, p. 287. 

'^Another way of securing for the court the application of the law to 
the f^cts was that of urging and even compelling special verdicts. . . 
Sometimes [the Judges] ordered them, and enforced their instruction by 
thzeats, by punishing the Jury, and by giving a new triaL As a matter 
of history, we know that the Jury suoceasfully stood out against this 
attempt, and that their right was acknowledged.'* Thayer, ut tupnu 
pp. 166, 166, citing DtobKS v. OarK 8 Ad. ft El. 608; ChiehegtefM 
Can (A. D. 164i), Aleyn, 12; lUg. v. De BtwdLey (A. DJ79, IIP. Wms. 
SOT; and noting that of recent years In the United States many Judges 
and legislatures have gone back to requiring special verdicts and answers 
to specific questions, so that at a recent trial {AtcMmm^ T. A F. 8, R. 
Co, V. Iforgan, 43 Kan. 1) ** seventy-eight questions were put to the 
Jury, filling nearly three octavo pages, of fine print and double 
columns." 
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because, confronted by a large mass of conflicting testi- 
mony, the jurors "must depend upon their own memory 
of what they have heard, and they come to their decis- 
ion in one hurried conference of perhaps one or two 
hoars; or if they take long . • . the result at 
times depends on a mete contest of physical endur- 
ance."" Nor as to the law, for the judge is, at the same 
time, * ^placed under every possible disadvantage. Many 
difficult points are presented to him for decision at the 
very end of a trial. He has little time [then] for quiet 
thought, or for the examination of books. If he makes 
a slight misstatement'^ of the law applicable, the party 
ultimately unsuccessful may predicate thereon a motion 
for a new trial and — upon the denial thereof — an appeal 
from the decision.*' "And it is from a hurried oral 

<8 In this writer's forensic experlenoe, " those who think worst of it 
are Jurymen themselves. ... I have often heard opinions as to the 
methods of juries given by men who have served in the jury box, and 
neveronoea favorable one. Always they have said that they would 
never wish a cause of their own, if it were a just one, to be tried before 
a Jury." (Century Mag. HI. ladJ of. reference to *' quotient ver- 
dicts," chap. IX. note 90.] 

4* What seems a very feasible remedy for this evil, is suggested by Mr. 
Abbott (in the paper quoted ante, note 25) so far as judicial errors of 
commission or omission in directing verdicts are concerned : 

**It is now almost universally understood by our courts that in jury 
oases, before the jury have to decide, there is a question for the judSre to 
decide if asked to do so— namely, whether there is sufficient evidence to 
go to the jury; or, if the evidence is clear, whether there is sufficient 
doubt to allow the case to go to the jury. If he thinks there is not 
enough to go to the jury he should non-suit. If he thinks there is so 
much that there is not enough doubt to go to the Jury, he should direct 
the verdict. The general test as to the sufficiency of the evidence to go 
to the jury is, whether it is such that fair-minded men might reasonably 
differ on the question involved. If so, it is error for the judge to decide 
it. If not, it is error for him to submit it to the jury. . . . 

*' Now there seems no good reason why a trial judge, if asked to non- 
suit or direct a verdict, should not have power to suspend the motion, 
and take the verdict of the jury subject to his after decision of the mo- 
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statement that the jury is supposed to gain a sufficient 
knowledge of the legal principles involyed in the cause, 
to master which the judge has taken the study of years.'' 
Nor does the writer concede that the jury is well fitted 
to decide even pure questions of fact. This work of 
judging, sifting testimony and detecting falsehood, re- 
quires not mere ordinary " common sense," but minds 
trained, disciplined and experienced. "A contract is a 
contract, whether it concerns flour or railway bonds. 
And for a man to decide justly the rights of the parties 
. • • it is not necessary that he should be a flour 
dealer or a bond broker. • . In a few years on the 
bench, a judge gets a knowledge of the general methods 
of business men which no business man can possibly 
have. The thing especially needed in deciding causes 
is a knowledge of human nature as it shows itself in 

tlon. Then, should he arrant the motion and disregard the verdict, the 
appellate court, if of opinion that he ouirht not to have granted it, can, 
if there be no other error, set aside his decision and order judgment on 
the verdict without requiring a new triaL" 

In some jurisdictions, the judge presiding at a trial may direct a ver- 
dict subject to the opinion of the appellate court, ** where, upon the 
trial of an issue by a jury, the case presents only questions of law." 
N. Y. Code GIv. Proc. § U86. 

But such a course is proper only in a case where there is no conflict- 
ing evidenoeas to the material facts, and no exceptions have been taken; 
or, if taken, have been waived. HoweU v. Adams, 68 N. Y. 314; Ckmen- 
JwveH V. Boll, 118 N. Y. 231. The effect of such a direction is to suspend the 
entry of judgment on the verdict until the decision at general term. 
OUbert v. Beach, 16 N. Y. 606. Similarly (N. Y. Code Civ. Proc. § 1000) the 
trial judge may order exceptions taken at the trial, to his rulings on 
points of law, to be heard in the first instance at general term, and sus- 
pend the entry of judgment meanwhile. 

On the other hand, parties to an action, by requesting the court to 
direct a verdict, assume and concede that the case involves no question 
of fact properly submissible to a jury, cf . opinion of Ju/dge McAdam, 
in Hail Steam Power Co, v. Campbell FHnting Press & Mfg, Co, 6 Misc. 285, 
citing Frowst v. MeEncroe, 108 N. Y. 650; TdU v. Dart, 26 Abb. N. C. 477, 
482 note. 
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the witness box. And that knowledge can be had 
only from a long experience in court rooms/* 

The next, and in our opinion the strongest, point 
made is that the interyention of a jury ^^necessitates all 
the wearisome and needless contests over the admission 
of evidence," from which thecontinental jurisprudence 
is almost entirely exempt. U& recognition of the fact 
that the undisciplined minds of jurymen are not skilled 
in weighing testimony, in distinguishing the essential 
from the incidental, in separating the wheat from the 
chaff, the judge is compelled to exclude from their 
consideration "all testimony which is not strictly rele- 
vant (as the phrase goes) to the points to be decided. *• 
• • • Can anything be more absurd ? We say in so 
many words that a jury cannot be trusted rightly to 
weigh testimony, and yet we Jteep the jury for the one 
purpose of weighing testimony^ 

With a tribunal thus constituted, particularly in a 
trial of any length and with adroit counsel employed on 
either side, it is almost certain that there will be errors 
committed, to correct which appeals are provided. But 
"the appellate court gives no judgment on the merits of 
a cause. It only decides whether there was or was not 

so Stephen, Big, Law of By. (Chase's ed.), p. 246t says that f aots are 
Dogically] lelevant to each other when one is the cause of the other, the 
effect of the other, an effect of the same cause, a cause of the same 
effect; when one shows that the other must or cannot have occurred, or 
when a fact forms part of a series of similar occurrences.— Under our 
present procedure, lecral differs from lQ8:ioal relevancy. '*A11 admissible 
evidence must be relevant: but aU relevant evidence is not therefore 
admissible.*' Ghamberlayne's Best on Bv. fl 251, note L "Such a fact 
may still be rejected iff In the opinion of the Judge and under the cir- 
cumstances of a case, it be considered essentially misleading* or too re- 
mote.*' Per Strong, J., UmUd 8taU9 v. Boss, 9S U. S,S81, 284, 83 L. ed. 707. 
70S. 
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error in one process, in the judge's rulings^ either on 
points of law or on points of evidence," i. e. the pro- 
priety of admitting or excluding such. " The verdict 
may have been right or may have been wrong ; with 
that point the appellate court has nothing to do." If 
the appellate court finds that there has been error in 
law as aforesaid, ''it does not correct the judgment, but 
only orders another trial, to begin anew the series of 
blunders and appeals" — at the expense of the litigants 
and to the profit of their counsel : loiter dmbus liti- 
ffantibus, tertius gaudet, 

[Ji is this legal treadmill which is accountable for 
much of the burden of litigation oppressing our courts, 
and it arises ''directly and necessarily from haying men 
to do work which they have never learned how to do!^ 

The conclusion reached by him, therefore, is that this 
and "its other features, its being made up of men who 
have no knowledge of the law, and its being a temporary 
body of men having other callings, make it certain that 
we shall have many wrong judgments, with long delays 
and heavy expense to suitors. In short, the jury at this 
day fails to accomplish the ends which should be ac- 
complished by a well-devised judicial system."" 

The remedy proposed by Mr. Stickney is to put an 
appellate court of trained judges at the beginning of 
the litigation instead of at the end ; to have them hear 
the whole cause on its merits, instead of one or two 
points on a technicality ; to have the court render final 

" In his rejoinder (Century Mafir. TV, 308, 804) Mr. Stickney refers to the 
United States Court of Claims— which consists of five judg^es who hear 
and determine both the law and the facts— and quotes in corroboration 
a letter from Judge Bichardson, to the effect that the scheme works weU 
and that most of the decisions of the court are unanimous. 
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jadgment itself, instead of simply determining whether 
some other body has blundered ; and (except in special 
cases) to abolish appeals. Under this scheme provision 
is to be made for a system of graded courts to try cases 
of different magnitude or subject-matters, and all 
decisions are to be unanimous in the first instance; 
otherwise the case must be retried. 

To meet the contention that such a change would be 
undemocratic, it is urged that ^'the only change here 
suggested is to put men of experience in the place of 
men without experience. . . . True democracy 
consists in haying the people control the machinery of 
goyernment, not in haying them make a yain attempt 
to operate it with their own hands.^' 

Similarly iconoclastic is an editorial in the I^ation,*^ 
published almost contemporaneously with the forego- 
ing, pointing out that the jury has already been dis- 
placed in a large number of cases and claiming that its 
continued maintenance in others is based on ^Hhe de- 
lusion that it has, in any system of law, a sacred position 
as a method of deciding all questions of fact. • • • 
When the chancellors began to introduce 'equity* into 
England, they struck the first serious blow at jury trial, 
and they were stoutly fought by the old common law- 
yers. But nowadays law and equity constitute one sys- 
tem;*' and according as a question takes one form or 

» Vol. 87 a883) pp. 90. 91 : ''Delusions as to Jury TriaL" 
fi3 In Bispham's Equity (ed. of 1887) note to § 15, we find enumerated: 
(1) States wherein distinct courts of chancery exist— Alabama, Dela- 
ware, Kentucky, Maryland, Mississippi, New Jersey, and Tennessee; (2) 
States wherein chancery powers are exercised hy judges of common 
law courts, but accordlhflr to the course and practice of chancery- 
Arkansas, Connecticut, Florida, Georgria, Illinois, Iowa, Maine, Massif 
chusetts, Michifiran, New Hampshire, North Carolina, Oregon, Pennsyl- 
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another form, it will be tried with or without a jury. 
The question of damages for breach of contract goes to 
a jury; the question of ordering the [specific] perform- 
ance of a contract goes to a judge. A trespass to land 
goes to a jury; an injunction against a trespass comes 
from a judge. The sanity of the maker of a will is 
decided by a surrogate; the same will may be brought 
before a jury, if the question arises oyer the title to 
land. . . . We have now, side by side with jury 
trial, another form — that of trial by a judge — which in 
a vast amount of litigation takes the place of jury trial 
without objection from anybody." 

The real reason why it is preserved at all here, *'and 
why it has been introduced into Europe while it is fall- 
ing into decadence with us, is the necessity of having a 
popular tribunal for the trial of criminal cases," and as 
to these the main complaint now made "is that juries 
do not convict; that it is a piece of machinery which 
only aids offenders to escape the clutches of the law." 
For this complaint, the abolition of unanimity would 
seem an adequate, though heroic, remedy. 

The writer's conclusion is that jury trial is " not in 
itself a good method of determining facts at all; that, 
far from being a common right in civil cases, it is unob- 
tainable in numerous classes of them ; that in ordinary 
case« between man and man it is no longer regarded, 
even by the legislature,** as a precious institution ; that 

vania, Bhode Island, Vermont, Virginia, West Virsrinia, and Texaa 
[which, it may he noted, lias a distinct court of criminal appeals]; (8) 
States in wliich the distinction between actions at law and suits in equity 
is abolished, hut where certain equitable remedies are stiU administered 
under the statutory form of the civil action. This group includes the 
remaining— nineteen— states of the Union. 
M "The legislation of every state continually tends to reduce the field 
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its chief value consists in its furnishing a popular tri- 
bunal in proceedings to which the Goyemment is a 
party." 

The weighty voice of Sir James Stephen (in the ninth 
chapter of the History of the Criminal Law) is raised in the 
same strain. He thinks that the abolition of unanimity 
must needs "diminish the security provided by trial by 
jury in direct proportion to the occasion which exists 
for requiring it. If a case is easy, you accept a small 
majority. If very difficult, a still smallei* one.** He 
considers the unanimity required of the jury as * ^essen- 
tial to it. If that is to be given up, the institution 
itself should be abolished." 

covered by jury trial, first by permlttinfir resort to a judge or referee, 
and finally (as the law stands in Maasachuaetts to-day) by abolishing it 
altogether in civil cases unless it is insisted on by one party or the other." 
<Nation, XXXVII. 91.) In the district courts of the dty of New York, 
the justices decide all oases within the jurisdictional limit ($2S0) without 
a jury. If such be desired, it ^'must be demanded at the time of join- 
ing an issue of fact, and is waived if neither party then demand it." It 
consists of six persons only, unless both parties agree to a trial by 
twelve. N. Y. City Ck)nsolidation Act, §6 1372, 1373. 

An appeal from the judgment may be taken to the general term of the 
court of common pleas, which shall decide ** according to the justice of 
the case, without regard to technical errorfi "oridefeots, which do not 
afFect the merits. It may affirm or reverse the judgment^of the justice. 
In whole or in part, and as to any or all^of J^he parties, and ''for errors of 
law or of fact." Code dv. Proc. § SOSai', 

On the other hand, the jury has been suffered to trespass 8nd encroach 
upon thelegltimate^fldiictions of .tife'fourts'ln Arkansas and several 
other states by oonstitutioual provisions fthat. judges shall not charge 
juries with respect to matters of faot,>2ior.iComment thereon, but «liall 
simply declare the law. Vide Appendix]! 

So the growth of democratic ideas is said to foster a "tendency to 
make the juries in criminal cases the judges of the law as well as of the 
facts." n. Gyd. PoL Sd. 860, Jnstandng Georgia, Louisiana, Maryland, 
and (optionally) Minnesota; while in Indiana the jury in a ci^tal case 
does not only determine the guilt of the prisoner, but likewise deddes 
whether he shall be punished by death. 

The constitutions of a number of the states (including New York, ait^ 1. 
fl 8) prescribe that in criminal prosecutions for libd **the jury shaU hare 
' the right to determine the law and the fact.'* of. ante, p. ISfl note. 
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In the latter connection^ however, the same authority 
(chapter XV.) maintains that "the securities which 
can he taken for justice in the case of a trial by a judge 
without a jury are infinitely greater than those which 
can be taken for trial by a judge and jury." For in 
the first place, the judge is one known and responsible 
individual, the jurors are twelve unknown quantities — 
"a group just large enough to destroy even the appear- 
ance of individual responsibility.*' Secondly, jurors 
give no reasons for their decision, but judges generally 
do so, and ought to be made to do so formally in all 
cases — this being in itself "a security of the highest 
value for the justice of a decision,*' since "an unskilled 
person may no doubt give bad reasons for a sound con- 
clusion, but it is nearly impossible for the most highly 
skilled person to give good reasons for a bad conclusion. '|7 
Thirdly, the remedy of an appeal from a judgment 
based on the verdict of a jury would (ordinarily) result 
only in a new trial; that from the decision of a judge 
(usually) in a final judgment. Fourthly, while the 
verdicts of juries — ^like the decisions of judges — ^are just 
in the large majority of cases, long experience both on 
the bench and at the bar causes our authority to con- 
clude, that the exceptions with juries "are more numer- 
ous than in the case of trials by judges without juries." 
LEinally, judges ought to be and usually are men of 
greater intelligence, better education and more force of 
mind, than jurors. While a dozen persons, with differ- 
ent habits of mind, have the advantage of being able to 
approach a case from many different points of view, 
"this advantage is obtained only when all the jurors 
listen to the whole of the evidence; and it continually 
14 
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happens that several of them are half asleep, or listen 
mechanically, or think about something else, and when 
the yerdict is considered they follow the lead of" the 
most masterful mind among them. Mr. Stephen con- 
cludes : ^^I think that as far as skill and intelligence 
go, it would be impossible to have a stronger tribunal 
than a jury of educated gentlemen presided oyer by a 
competent judge. I cannot, however, say much for the 
intelligence of small shopkeepers and petty farmers, 
and whatever the fashion of the times may say to the 
contrary, I think that the great bulk of the working 
classes are altogether unfit to discharge judicial duties, 
nor do I believe that, rare exceptions excepted, a man 
who has to work hard all day long at a mechanical trade 
will ever have either the memory, or the mental power, 
or the habits of thought, necessary to retain, analyze, 
and arrange in his mind the evidence of, say, twenty 
witnesses to a number of minute facts given perhaps on 
two different days," Hence, as has bewi observed above, 
all verdicts are approximations to accuracy only.'M 

** NOTB ON THB THBOBT OT PBOBABIUTIES APPUSD TO THB COBRBOT- 

NESS OF Verdicts. 

Let p represent the probability that each juror, individually, would 
render a correct yerdict, n the whole number of Jurors, and m a driven 
minority thereof. Then the probability that a unanimous yerdict will 
be right, is 

^ _ 1 

and the probability that a yerdict rendered by Yi-tn Jurors will be riflrht, is 
p «_««• 2 

pn^im _|_ y_p) »_«» ■" i ^ (±£.\ njtm 

Now, if p " 9it i* e* suppose an indiyidual juror to be riffht three times 
out of four on the average, we find (on substituting the proper num- 
erical equivalents in the first formula) the probability that a unanimous 
yerdict is correct, to be as 581,441 :L Similarly (substituting in the 
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last formula) fhe probability of the oorreotneaB of a yerdlot oonourred 
in by 9 jurors out of the twelve, is as 729 : 1; that of one by 8 Jurors, as 
81 : 1; and that of a bare majority, as 9 : 1 only. 

On the hypothesis that an indlyidual juror may be right but eight out 
of twelve times, p^%% and then the probability that a unanimous yer- 
diot is correct, is represented by the reduced ratio of 4086: 1; one ren- 
dered by nine jurors, 64 : 1; by eight jurors, 16 : 1; and by a bare majority, 
4:1 only. 

Again, if p » M, i. 0. supposing the extreme case that an individual 
juror is as frequently wrong as right, the formulas both reduce to M 
[from which fact Forsyth— who (c. XI and app. 11) employs similar 
formulas, but thence derives excessively large ratios in some way that 
leaves full play to conjectural ingenuity,— infers that "if it is only an 
even chance that each juror is right, it is only an even chance that a 
decision of any majority is right," and **that if there are twelve persons 
who are each as Ukely to be right as wrong, and eleven of them agree 
in the same opinion against one dissentient, the probability remains still 
as great that they are wrong as that they are right"] 

Another inference properly dedudble therefrom, mathematically, is 
that (on the last hypothesis), of all the verdicts that actually occur, 
one half will .be ri^ht and one half wrong. For instance, if the jury 
consisted of two persons, John Doe and Richard Boe, all the possible 
votes would be : (1) Doe right, Boe wrong; (2) Doe wrong, Roe right; (Q) 
Doe and Roe right; (4) Doe and Boe wrong— and of the last two votes, 
one would be right and the other wrong. Similarly in a jury of three 
there would be 8 votes; in a jury of four, 16 votes; in a jury of five, 82 
votes; in a jury of six, 64 votes; in a Jury of n, 2» votes; but in all cases 
only two of the votes could be unanimous, and of these, again, one 
would be right and the other wrong. 

Logically and practically, however, the question is not one of chance. 
In the formulas, the elements of personal intercourse and of judicial 
guidance are necessarily eliminated. But jurors do not give their votes 
uninstructed by the court and uninfluenced by interchange of views 
among themselves. When discussion begins, chance virtually ceases, 
personal influence exerts its force, and the evidence heard and the wit- 
nesses seen become factors in the ultimate decision. 

That law has its amenities as well as literatnre— which latter 
the elder Disraeli so entertainingly portrayed— is shown by the 
very special and (nominally) most distinguished Jury, which the 
facetious High Sheriff of Huntington had returned in 1619, after 
Judge Doderidge bad rebuked him for not procuring jurors of 
Bufftcient respectability. At the opening of the next term, the 
foUowing list was read out in court with great gusto and em- 
phasis: Max King of Torland, Henry Prince of Godmanchester, 
G^rge Duke of Somersham, William Marquis of Stukelv, Edward 
Earl of Hertford, Richard Lord of Worseley, Richard. Baron of 
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William L. Scott^ of the St. Louis bar, in a well con- 
sidered paper** deserving close analysis^ lays stress on the 

Bythorpe, Edmond Knight of St. Neots, Peter Esquire of Easton, 
George Gentleman of Spaldock, Robert Yeoman of Barham, Ste- 
phen rope of Weston, Humphrey Cardinal of Eimbolton, Will- 
iam Bishop of Bugden, John Abbot of Stukeley, Richard Friar 
of Ellington, Henry Monk of Stukeley, Edward Priest of GratE- 
ham, and Richard Deacon of Ohatsworth. 

Antipodal hereto was a Puritan lury return at Rye (meniioned 
in Brome's " Trayels over England '^) consisting of ^ese worthies: 
Accepted Trevor of Korsham, Redeemed Compton of Battel, 
Faint-not Hewet of Heathfleld, Make Peace Heaton of Hare, God 
Reward Smart of Tiseshurst, Stand-f ast-on-High Stringer of Crow- 
hurst, Earth Adams of Warbleton, Called Lower of Warbleton, 
Eill'Stn Pimple of Witham, Return Spelman of Watling, Be 
Faithful Joiner of Britlme, Fly Debate Roberts of Britling, 
Fightthe-good-Fight-of -Faith White of Emer, More-Fruit Fowler 
of East Hodl^, Hope for Bending of Hodlcy, Graceful Hardine 
of Lewes, Weex>-Not Billing of Lewes, and Meek Brewer of 
Okeham. 

Mention may be made in this connection of the jurors at the 
trial of Faithful (Pilgrim's Progress, pt. I): 

*'Then went the juiy out, whose names were Mr. Blindman, 
Mr. No-good, Mr. Malice, Mr. Love-lust, Mr. Live-loose, Mr. 
Heady, Mr. Hieh-mind, Mr. Enmity, Mr. Liar, Mr. Cruelty, Mr. 
Hate-light and Mr. Implacable, who every one gave in his private 
verdict against him amone themselves, and afterwards unani- 
mously concluded to brine him in guilty before the Judge. And 
first among themselves, Mr. Blindman, the foreman, said, ' I see 
clearly that this man is an heretic' Then said Mr. No-good, 

* Away with such a fellow from the earth.' ' Ay,' said Mr. Malice, 
' for I hate the very looks of him.' Then said Mr. Love-lust, ' I 
could never endure him.' * Nor I,' said Mr. Live-loose, ' for he 
would alw^s be condemning my way.' ' Hang him, hang him,' 
said Mr. Heady. ' A sony scrub,' said Mr. High-mind. * My 
heart riseth aniinst him,' said Mr. Enmity. ' He is a rogue,' said 
Mr. Liar. * Hanging is too good for him/ said Mr. Cruelty. 

* Let's despatch him out of the way,' said Mr. Hate-light. Then 
said Mr. Implacable, ' Might I have all the world given me, I 
could not be reconciled to him ; therefore let us forthwith bring 
him in guilty of death.' " 

Verily, then, there "have been grand jurymen since before 
Noah was a sailor." Tu^fVi Night, act III. scene 2. 

ie'*Should Trial by Jury in Oiyll Oases be Abolished?" SO Am. L 
Bev. pp. 861-eTO. 
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fact that the interyention of a jury in ciyil trials is not 
the prevailing bat the exceptional method among the 
enlightened nations of the world. Thes^, with the 
exception of Great Britain, its dependencies, and 
the United States, have found no need therefor, although 
as highly ciyilized and with as complex a political and 
social organization as our own. Tet, in every one of 
the United States ^^it is protected from distinctiye 
legislation by constitutional proyision."" 

"AmoDg its adyocates no uniformity of yiews obtains. 
With some the requirement of unanimity in the yerdict 
is its most objectiouable feature; with others it is its 
chief excellence. With some it is only a safQ method 
for the determination of questions of fact when the jury 
are under the guidance of the presiding judge in ^ sum- 
ming up' the eyidence; with others it is only to be 
trusted when the judge is prohibited from making any 
comments whatever upon the eyidence. With some the 
fact that the jury is made up indiscriminately from the 
mass of the community • • • furnishes the best 
guarantee for the correct determination of the issue 
submitted to them; with others this is an element of 
weakness and insecurity, furnishing a better opportunity 
for appeal to their passions and prejudices, and for the 
introduction of extraneous matter in argument. With 
some, it is valuable as serving to bring the people into 
closer relationship with the courts, . . . with others, 
in the fact that [a] body of men, uneducated and in- 
experienced in the investigation of facts and in the ap- 
plication of legal principles to facts, is injected into the 
judicial system, is to be found the true cause of the dis- 
•T Gf . the Appendix to this work. 
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satisfaction, which to no inconsiderable extent preyails 
respecting the administration of justice in the courts.'* 

The writer continues that the need of reformation is 
generally admitted in the mode of selection and respect- 
ing the qualifications of jurors^ as well as in the matter 
of peremptory challenges and challenges for cause^ 
whose excessive indulgence *' operates to exclude from 
the jury-box the most intelligent on the list, the men 
who read the newspapers and keep posted on the current 
events of the day;" and contends that "if after several 
centuries of trial there is no common ground upon 
which its advocates stand • • . it may well cause us 
misgivings as to the intrinsic merits of the institution 
itself." 

Commenting on the collateral benefit attributed to it 
— that it familiarizes jurors with legal principles and 
causes them to acquire a clearer conception of their civic 
rights— our writer forcibly remarks: "It should be 
remembered that courts of justice are not organized for 
the purpose of being educational institutions; but for 
the trial of causes. They are not organized for the 
enlightenment of the citizen, but for the determination 
of his rights . . . Whatever method [of trial] best 
accomplishes this end, should prevail." 

The conclusion of Mr. Scott is that the only reforma- 
tion practicable is to make tabula rasa with the institu- 
tion itself, at least as a medium of. decision in civil 
causes; for "its claim for retention in the criminal 
brance of our jurisprudence," as a protector of our 
liberties, is "not to be undervalued." The ratiocin- 
ation, leading up to this conclusion substantially cor- 
responds to that of Mr. Stickney. It is decried as an 
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anomaly that a judge qualified by edncation and experi- 
ence to weigh and discriminate testimony^ presumed 
fitted to eliminate all extraneous matter and ''to direct 
the inquiry amidst the tangled web of conflicting state- 
ments to the true points of solution/* as well as to per- 
form the difficult task of properly applying the law to 
the facts of the case^ ''capable, forsooth, of acting as 
guide to the jury through all the intricacies and ob- 
stacles that attend their journey to a verdict," should 
be considered "competent to point out to them how to 
reach the goal, but incompetent to go there himself ! " 
— a sort of legal Moses, privileged to behold from afar, 
but not to set foot in, the promised land. 

The writer forcibly points to the many heads of juris- 
diction, wherein the chancellor — or, under the American 
code system, the judge in equity cases — has for ages 
been vested with the decision of questions of fact: such 
as trusts, their creation, execution and violation; fraud, 
accident and mistake; what notice is sufficient to put 
upon inquiry a party in cases of constructive trusts and 
frauds; questions of identity, legitimacy, insanity, un- 
due influence; testamentary dispositions; the specific 
performance of contracts, and the marshalling and dis- 
tributing of assets; the granting of injunctions, and 
damages incidental thereto. 

The discretion of an equity judge to submit certain 
issues to a jxiry iq rarely invoked, for so great is the 
confidence of solicitors and suitors in the ability and 
impartiality of the judge, that even when difficult and 
complicated questions of fact are to be decided, they 
rarely request the intervention of a jury. 

Attention is drawn to the incongruity existing under 
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the system generally prevailing in the United States, — 
which dispenses with separate courts of chancery and 
transfers their functions to a common law judge, hold- 
ing special or equity term, — that *'to determine the 
simple question as to whether or not a promissory note 
has been paid, twelve men must be called into the jury 
box, because the case happens to be one on the law side 
of the court; while the most complicated questions of 
fact arising out of alleged fraud, or breaches of trust, or 
constructive notice, are decided by the judge [without a 
jury] because the case happens to be on the equity 
side." Such a system is wholly artificial. 
Lin answer to those apologists for the jury, who con- 
cede that the judge is equally well fitted to measure 
damages where a contract affords a fixed rule therefor^ 
or where they are proximate or estimable by computa- 
tion only, but claim that in all cases of tort (involving 
the award of discretionary damages, punitive or vin- 
dictive) the jurors, fresh from contact with every day 
life, are best qualified to gauge them, our authority 
observes that just in this class of cases there is greater 
scope and stronger temptation for the manifestation of 
prejudice, as well as for the exercise of unwarranted 
sympathies, than in any other. Nor' are our judges 
''taken from cloistered retreats and elevated to the 
bench. They are, as a rule, called from active practice, 
and from a large and varied experience with the daily 
affairs of life, to preside in the courts," and are with 
rare exceptions ''men of practical sense and experience 
. . . controlled by a higher sense of responsibility 
than impresses twelve men called in for the time being 
from the busy scenes of life to pass upon the issues in a 
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particular case, and then to disappear from yiew again 
and resume their yanous ayocations.*' A judge knows 
that his position and reputation depend on the integrity, 
''coupled with ability to comprehend and apply the law, 
which he exhibits in his judicial career. The yery 
character of his office thus begets an exalted sense of 
responsibility, and a sensitiye appreciation of the obli- 
gation resting upon him to deal out eyen-handed justice 
to litigants, without fear or fayor]^ 

In conclusion, it is contended that from the substitu- 
tion of a judge as trier of the facts in controyersy, these 
adyantages would result: (1) Cases would be disposed of 
more expeditiously — the impaneling of the jury alone, 
and the ad captandum arguments addressed to it by 
counsel, consuming in the aggregate many days at each 
term of court. (2) "Sew trials and mistrials would be 
obsolescent, and the delay incident to retrials— one 
great cause of complaint with the public** — be largely 

M Mr. Robert Y. Hayne ("Shall the Jury System be Abolished ?" No. 
Am. Rev. vol. 139, pp. 848-856) pointedly observes: **In this way a 
cobbler may be called upon to decide a question of commercial usage: a 
blacksmith, a question as to the proper degree of skill in repairing 
a watch; a saloon keeper, a question as to the value of slandere<]( char- 
acter; an old-clothes man, a question as to the proper degree of skill in 
running a railway; and' so on ad infinitum." 

Again, '* there can be no advantage in mere numbers, for the 'average 
inteUigence* of a jury cannot rise higher than the intelligence of the 
best of them, which is usually much below that of the judge." 

*' It is true that the institution is pf great antiquity, and that this raises 
a presumption in its favor, but, like many another thing, It has long 
survived its usefulness." 

M Jvdge Pitman ("Juries and Jurymen," No. Am. Rev. v. 139, pp. 6, 7) 
says that in Massachusetts an average of five per cent of the whole 
number of cases tried results in disagreements, and that '*it is also well 
to remember that the cases in which juries disagree are apt to be those 
of most importance and of the longest duration." 

He suggests (p. 11) that the contingency of exceptional oases, wherein 
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obyiated. (3) The expense of litigation would decrease 
— ^the sums thus saved amply sufficing to provide for 

"a majority may be carried away by popular prejudice or personal 
aympatby," may be met by a proviso that the concurrence of the presid- 
ing judge shall be requisite to validate a majority verdict. 

Most of the states seek to meet such emergencies by providing for a 
special or "struck" jury in such cases. Thus in New York (Code Civ. 
Proc. U 1063-1009) it shall be ordered whenever it appears to the court 
that a fair and impartial trial cannot otherwise be had, or that the 
importance or intricacy of the case requires such a jury. Thereupon 
the clerk of the court (or in the counties of New York and filings, the 
commissioner of jurors) upon eight days notice previously given, selects 
from the whole jury list **the names of forty-eight persons, whom he 
deems most indifferent between the parties and best qualified to try the 
issue;" and from this special list the attomesrs for each party alternately 
strike out one name, until there are left twenty-four, from which the 
jury of twelve is selected and impaneled in the usual manner. The 
expense of striking such a jury must be borne by the party applying for 
It, and is not taxable in the costs of the action. 

The same state also continues (by Code Civ. Proc. U 1070, 1071) what is 
known as a *' foreign jury," which is a jury drawn from, and by the 
sheriff of, a county other than that in which the place of trial is situate, 
upon order of the court after application of a party who believes that 
an impartial jury cannot be had in the county where the suit is pending. 

Under the New York statutes, it has been held that foreign and struck 
juries will be granted in extreme cases only. Such is the practice also 
in Indiana, Louisiana and New Jersey. On the other hand, by the stat- 
utes of Alabama, Arkansas, Delaware, Iowa, Wlsconshi and Ohio, a spe- 
cial jury must be granted on the request of 'either party. See note to 
£fpeneer v. Sampson, 1 CaL Cas. (Law ed.) 408, and cases cited. 

As to special juries at common law, see 8 BL Com. c. XXIII. They 
were of great antiquity. Thayer (5 Harv. L. Rev. 900; makes mention of 
two ** London juries of cooks and fishmongers, where one was accused 
of selling bad food," in 1357 and 1394, and of ** a jury of merchants . . 
to try an issue between two merchants," in 1645. Later they f^U into 
desuetude, so that in 1730 it was found necessary to pass a declaratory 
act— Stat. 8 Geo, n. c. 25, 6 15— providing that either party in any case, 
civil or criminal, may on motion have a special jury at his own expense. 
Lord Mansfield is said (4 Ibid, 173, citing Puckering v. BarhUy, Styles, 132) to 
have been mainly instrumental in building up the commercial law 
through the medium of special juries, by taking their opinions as to 
mercantile usage and, when they appeared reasonable, founding rules 
of presumption thereon. Many questions were thereby removed from 
the control of the jury; for **in such cases, the judges instructed the 
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the increased number of judges necessitated by the 
change. (4) Lawyers would lose the incentive for mere 
argumentation ad hominem, as well as the occasion *'for 
indulgence in intemperate and unprofessional discussion 
of the testimony*' and "for improper methods in con- 
ducting the trial itself, so as to influence the minds of 
the jurors." Finally, the point is made that law and 
equity — whose tribunal of decision, forms of pleading, 
and rules of evidence are already, under the code system, 
substantially the same — ^will be definitely blended into 
a harmonious whole, and the administration of the law 
become homogeneous, when by the extirpation of the 
jury all distinction in methods of trial between cases 
legal and equitable will have been abolished. 

One immediate effect of any organized movement for 
the abolition of the jury may be animadverted on en pas- 
sant Stillborn in other respects, it would at least serve 
to fire the hearts of those who now shirk the obligation 
of jury duty wherever feasible.** The butcher, the baker, 

jury that they ' augrht ' to find what was thus presumed ; and, what was 
more, they enforced the duty upon nisi prlus judges and upon juries by 
granting new trials if it was disregarded." iZ>id. 106, 167, cit. Jenkins t. 
Harvey, 1 Cromp. M. & R. 877. Of. the interesting chapter on Presumptive 
Evidence, Presumptions, and Fictions of Law in Ghamberlayne's Best 
on Bv. M 296-430 ; and, as regards the criminal law. Ibid. M 4S1-471. 

In the category of special juries fUls the jury de medieUxU linoiUB^ that 
Is, a jury one half of whose members were aliens (provided so many 
could be found at the place of trial) which, after application to the 
court for that purpose, the sheriil was formerly obliged to return in all 
oases where an alien was a party. By stat. 6 Geo.IY. o. 50. U 8, 47, it was 
limited to trials for tekony or misdemeanor only; and by 88 Vict, c 14. 
6 5. it was abolished. It still survives in Kentucky. Gen. Laws 1879, p. 571. 

w And the same dass fails in its duty to the state generaUy. In New 
York city, for instance, the names of aU jurors are taken from the reg- 
istration lists, and many fail to register— and thus lose their vote— simply 
to evade jury duty. We are acquainted with an estimable gentieman, 
a member of the City Beform Club, who waxes wroth when govern- 
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the candlestick-maker would suddenly emerge from the 
seclusion of their shops^ filled with indignation at the 
bold attempt to deprive them of an alleged inalienable 
heritage of English and American freemen, — ^as it will 
be characterized by political agitators and time-serving 
demagogues — until, in the verse of Thackeray, 

*'Even the tailors began to brag. 
And carried an embroidered flafir, 
Autvinceretautmori.*' 

The question of abolishing the jury can hardly be 
called a living one, and its discussion at the present day 
is purely academical. Until a reformation of the sys- 
tem of trial by jury — on the several lines herein above 
referred to — shall have been made, until it will have 
been in operation as reformed for a considerable period, 
and not until its continued inefficacy will then be dem- 
onstrated, any movement looking to its abolition will 
fall flat, and must be deemed premature.*' The dual 

mental abuses are exposed, contributes llberaUy to movements for their 
rectification, but never votes for the reason griven. That this is not an 
isolated case—but one of a considerable class, habitually abstaining from 
the exercise of the elective franchise— is shown by the following data: 
at the municipal election in New York city in 1890, out of 245,000 persona 
registered, but 215,000 voted for mayor— a loss of twelve per cent. At 
the preceding presidential election (1888), there were registered some 
286,000 persons, of whom but 268,000 voted for president— a difference of 
six per cent. At the election of 1802, 810,000 citizens registered and 286,000 
voted for president— a difference of eight p^r cent. The number of per- 
ons, in the city, entitled to register and vote, is estimated at from 825,000 to 
860,000. At least forty thousand citizens of New York, therefore, or 
more than twelve per cent of the whole number of legal voters, never 
exercise the elective franchise. 

61 But this cannot be said of the proposition to lop off excresoencee of 
the system, like the Coroner's Jury, which has long outlived its useful- 
ness. This cumbersome contrivance serves no function that an official 
medical examiner, detailed to investigate the facts of a particular case 
and to lay the result before the district attorney or before a committing 
magistrate, could not perform with greater promptitude and efficacy. 
[See memorial of Grand Jury in N. Y. City, published in the local press. 
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association of a jurist who lays down the law** and of 
laymen who determine the facts" is too closely inter- 

8eptaMn,180a] The snnrival of tUalegalfoasU is (aside from its beln^ 
political provender) solely attxibutableto its hoar antiquity— the eonmo- 
tor, eoronarius or etistos pladtorum coronce being one of the oldest officials 
known to RngTIsh law. See a very interestin^r paper on the Early His- 
tory of the Ck>roner, by Prof. Charles Gross (Pol. Sd. Quart. lY. 666), 
whence it appears that he even antedated the so-called articles of U94, to 
which his creation is generally attributed (pp. 650. 656), and that among 
his ancient functions was the search for deodands and other forfeitures 
to the crown (p. 660 and note 4). 

In Hamlwx (act V. scene D, the two downs digging the grave of 
Ophelia thus hold converse : 

"Is she to be buried in Gbristian burial, that wilfully seeks her own 
salvation? 

**I tell thee, she is ; and therefore make her grave, straight ; thectaunwr 
ftot/i Mte on her, and )lft<te ft Christian burial • • • 

**Butisthi8law? 

*'Ay, marry ist ; en>wtier's-Quert Zatp." 

The very fact that the scene of the play is laid in Denmark, in prehis- 
toric days, demonstrates the antiquity of the institution in England. 

n Nor should the critics of our bench and bar lose sight of the fact 
that determining and "laying down the law**— or advising what the law 
is supposed to be— in a given case, is a task immeasurably more difficult 
In the United States, than in any of the great countries of Europe. 
These have their fixed codes, drawn and altered only by men truly 
"learned in the law"— veritable jurisconsults ; while we have our (in- 
gress, and forty-four state (as well as four territorial) legislatures, bi- 
ennially— and in Massachusetts, New Jersey, New York, Rhode Island 
and South Carolina, even annually— resuming the task of tinkering laws 
with unabated vigor, and with little or no regard for constitutional 
forms : so that a certain Congressman is popularly believed to have 
atted Mr. Cleveland, when Governor of New York, to approve a bill of 
doubtful vaUdity, in the words, " What's a little thing like the constitu- 
tion among friends." When we consider the mental equipment and 
moral caUbre of many of those who with us thus possess the initiative 
of legislation-'taken in Parliament, for Instance, only by the Gk>vem- 
ment, composed of the leaders of the party in power,— it appears mirac- 
ulous that our eorpvafturitiB not more uncertain and chaotic 

i> Our dual sjvtem- which associates with the permanent tribunal or 
oourt a casual body or jury—" by confiding to the judge the decision of 
all questions of law and practice, secures the law and the practice from 
being altered by any mistake, or even misconduct, of the jury; by treat- 
' Ing as matter of law, and consequently within the province of the judge, 
the admissibility of evidence and the sufficiency, as a legal basis of adju- 
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woven with our social fabric, too deeply grounded in 
our political system, to be torn out by the roots during 

dicatlon, of any evidenoe that may be received. It prevents the jury 
from acting without evidenoe or on iilegal evidenoe: and by intrusting^ 
the Judge with the general oversight of the proceedings and the duty of 
commenting upon the evidence, it renders available his knowledge and 
experience. But, by taking out of [the hands of the judge the actual 
decision on the facts and the application of the law to them, it cuts up 
a mechanical decision by the roofs, prevents artificial systems of proof 
from being formed, and secures the other advantages of a casual tribu- 
nal. Besides, the difference that exists between the judge and jury, in 
station, acquirements, habits, and manner of viewing things, not only 
enables them to exert on each other a mutual and very salutary controU 
but confers an enormous moral weight on their joint action. . . . To 
these considerations must be added the constitutional protection which 
the presence of a jury affords to the free citizen— a matter too weU 
known to need much explanation. Suffice it to say that it rests on the 
principle"— a principle recognized, as we have seen lante, chaps, n. and 
in.] by the Ancients— **of leaving a portion of the judicial authority in the 
hands of the people, instead of vesting the whole in some exclusive or 
prof essional body. . . . 

[Moreover], it is essential to remember that the oonsequences of the 
errors of the casual tribunal are immensely less. Theirs are mostly 
errors of impulse, and their consequences are almost entirely confined 
to the actual case in which they are committed. The errors of a fixed 
tribunal, on the contrary, are errors of system, and their effects are 
lasting and general. . . . Even as regards accuracy of decision, tiie 
advantage in deciding fftcts is on the side of the casual tribunal. From 
their position in Uf e its members are likely to know more of the partiea 
and witnesses, and are consequently better able to enter into their views 
and motives; and from the novelty of their situation they bring a fresh- 
ness and earnestness to the inquiry, which the constant habit of deciding, 
adjudicating and punishing dims and blunts more or less in the mind of 
every judge. . . ." 

*'The description thus given of our common law tribunal shows it to 
be one of a compound nature,— partly fixed and partly casual,— and . . 
so constructed as to secure very nearly all the advantages of each of 
the opposing systems, while it avoids their characteristic dangers." 
Best, Ev. (Chamberlayne*s ed.) U 83, 85. See the same, p. 440 ff., for 
some consideration and illustrations of "Judicial Wrongs." 

** Where the law is clear and precise, the duty of the Dural] tribunal is 
limited to ascertaining the existence of facts. ... In order to draw 
a conclusion from them, nothing more is required than plain, ordinary 
good sense,— less fallacious than the learning of a judge accustomed to 
seek the proofs of guilt, and who reduces eversrthing to an artificial sys- 
tem formed by study." Beccaria, Crimes. 6 7. 
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this generation.*^ The minds of the people are not yet 
ripe, nor is the ground prepared, for the propaganda of 
abolition. 

We will close this treatise by quoting a passage — illus- 
trative of the merits of trial by jury and forcibly advo- 
cating its maintenance — ^from the memorable speech of 
Lord Brougham, delivered in the House of Commons 
on the seventh day of February, 1828, which graphically 
described the abuses that had become engrafted on the 
law, and caused the inauguration of an era of legal re- 
form. The orator said: V^ 

"Speaking from experience, and experience alone, as 
a practical lawyer, I must avej^Chat I consider the 
method of juries a most whole^Sme, wise, and almost per- 
fect invention, for the purposes of judicial inquiry. In 
the first place, it controls the judge, who might, not 
only in political cases, have a prejudice against one 
party or a leaning towards another . • . or, what 
is as detrimental to justice, their counsel or attorneys. 
It the second place, it supplies that knowledge of the 
world, and that sympathy with its tastes and feelings, 
which judges seldom possess and which, from their 
habits and station in society, it is not decent that they 
should possess, in a large measure, upon all subjects. 

"In the third place, what individual can so well 
weigh conflicting evidence, as twelve men indifferently 
chosen from the middle classes of the community, of 
various habits, characters, prejudices and ability? The 

•4 ** Trial by Jury is still to the average leffislator the embodiment of 
the wisdom of all the ages, and is so firmly entrenched in the traditions 
of the people that another ireneration at least must pass before its 
defects will even be accorded a respectful consideration."— Jiid(/e H. B. 
Brown, 80 Am. L. Bey. 840. 
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number and yariety of the persons is eminently calculat- 
ed to secure a sound conclusion upon the opposing evi- 
dence of witnesses or of circumstances. 

' 'Lastly, what individual can so well assess the amount 
of damages which a plaintiff ought to recover for any 
injury he has received? How can a judge decide half so 
well as an intelligent jury, wliether he should recover as 
a compensation for an assault £50 or a £100 dam- 
ages? • • • 

"The system is above all praise — it looks well in theory 
and works well in practice ... I would have all 
matter of fact, wheresoever disputed, tried by a 
jury." ... 

"•''In my mind, he was guilty of no error, — ^he was 
chargeable with no exaggeration, — ^he was betrayed by 
his fancy into no metaphor, who once said that all we see 
about us, king, lords and commons, the whole machin- 
ery of the state, all the apparatus of the system and its 
varied workings, end in simply bringing twelve good 
men into a [jury] box. Such — the administration of 
justice — is the cause of the establishment of government 
— such is the use of government; it is this purpose 
which can alone justify restraints on natural liberty — it 
is this only which can excuse constant interference with 
the rights and the property of man." 

«s Speech on the Present State of the Law (London ed. 18SS8) pp. 84, 86, 
99, 100. 
The peroration here subjoined appears Ibid, p. 6. 


APPEin)IX. 

A synopsis of the American Constitutional Guarantees 
of Trial by Jury is attempted in the following pages. 

Sef erence to the respective laws governing the Federal 
courts/ the territories, and the District of Columbia — 
amendments V. VI. and VII. adopted by the first Con- 
gress of the United States in 1789 — has already been 
made, ante, chap. IX. 

It remains to consider briefly the special provisions of 
the several states on the subject of our investigations. 

"The states," says Hare (Am. Const. Law, lect. 
XXXIX. and cases cited at p. 860) **are free to adopt any 
mode of procedure which is consonant with the prin- 
ciples of jurisprudence and calculated to promote the 
ends of distributive justice. The Federal guaranty is 
confined to the national courts, and does not preclude 
the states from authorizing their tribunals to decide 
civil or even criminal issues without submitting them 
to a jury. ... An inference may be drawn from 
the terms employed in the Federal Constitution and the 

1 As to the selection and quallflcations of jurymen In these courts, 
Taney, Ch, J., observed: 

**The Judiciary Act of 1780, section 20, provides for the manner of ez- 
amininsr jurors, and directs that In all cases— of course, Includingr crimi- 
nal as well as dvil cases,— they shall be desiflrnated by lot or otherwise. 
In each state, according to the mode of forminir jurors therein as there 
practiced, so far as the law of the state shall, under such desi^ation, be 
practicable by the courts or marshals of the United States; and that 
jurors shall have the same qualifications as were requisite for jurors by 
the law of the state of which they are citizens, in the hi^rhest court of 
law In the state." UniUa StaUi v. iteid, 63 U. 8. ^ How. 861, 13 L. ed. 
1003. 
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organic laws of the seyeral states • • . that the pur- 
pose was not to extend the rights bnt to forbid any 
change which ^onld circumscribe it." 

So in Haines v. Levin, 61 Pa. 414, it is said that con- 
stitutional guarantees secure the right of trial by jury 
ds tlien existent y and protect it ^^from innovations which 
might destroy its sufficiency as a palladium of the 
liberties of the citizens.'' 

It has been held that the legislature may, in creating 
a new offense, withhold the right to trial by jury, be- 
cause it did not fall within the line of cases so triable at 
common law and "at all events the statute did not ren- 
der them less numerous.*' Van Swartow v. Com. 24 
Pa. 131. The contrary view has been sustained in 
California. 

The aim of the Constitutional guaranty — ^says Hare 
(supray p. 886) — "is not that the legislature may intro- 
duce new exceptions, but that there shall be none save 
those which existed when the organic law was passed* 

. . The inquiry should not be : is the instance 
specifically new, but does it belong to a class in which 
the accused was entitled to the verdict of his peers ? '^ 
Hence a view better calculated to promote this object, 
than that adopted in the case last cited, was taken by 
the judges in Wynehamer v. People, 13 N. Y. 378. Cf. 
ante, chap. IX. note 65, chap. X. note 38. 

Louisiana — ^whose jurisprudence, alone of all the 
states, is based on the civil or Eoman law — originally pro- 
vided only for a criminal jury (Old Const, title I. art. 6): 
"Prosecutions shall be by indictment or information. 
The accused shall be entitled to a speedy public trial by 
an impartial jury of the parish in which the offense was 
committed, unless the venue be changed.'* 
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The Constitution of 1879 re-enacted the first sentence 
of this clause in Art. 5, and provided in Art. 7 : "In 
all criminal prosecutions, the accused shall enjoy the 
right to a speedy public trial by an impartial jury, 
except that, in cases where the penalty is not necessa- 
rily imprisonment at hard labor or death, the General 
Assembly may provide for the trial thereof by a jury 
less than twelve in number." 

The civil jury was engrafted on the judicial system of 
the state by Art. 116 : 

"The General Assembly at its first session . . shall 
provide by general law for the selection of competent 
and intelligent jurors, who shall have capacity to serve 
as grand jurors and try and determine both civil and 
criminal cases, and may provide in civil cases that a 
verdict be rendered by the concurrence of a less number 
than the whole." 

The legislature accordingly (Act of 1880, p. 141) 
prescribed that nine out of twelve jurors may render a 
valid verdict in civil cases, while in criminal cases 
unanimity is required. 

Turning to the other or common law states, we find 
provisions for the maintenance of jury trial (differing in 
detail, but substantially agreeing in principle) as a part 
of their civil procedure, in the constitutions of all. 
That of New York has already been cited, ante, chap. 
IX. By way of comparative illustration, those of two 
other states are subjoined: 

"The right of trial by jury shall remain inviolate; but 
the General Assembly may authorize trial by a jury of a 
less number than twelve men in inferior courts; but no 
person shall be deprived of life, liberty^ or property 
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without due process of law." (lowa^ art. I. § 9.) 
"The right of trial by jury shall be secured to all; but 
in all civil cases a jury trial may be waived by the par- 
ties in the manner to be prescribed by law." (Florida, 
art. I. § 4.) 

An outline of the provisions made by the several 
states of the union is presented by means of reference 
to those contained in the new Constitution of California 
which (1879) introduced marked innovations on trial by 
jury. 

Art. I. § 7 : " The right of trial by jury shall 
be secured to all^ and remain inviolate/ but in civil 
actions three fourths of the jury may render a verdict.* 

* So by the Constitutions of 
Ala.. Art. I. • M Ark., H. 7 dolo., H. 23 Ooirn., 1. 21 

Del., 1. 4 Fla. Deo. Bights, 4 Ga.. lU. 18 Idaho. 1. 7 

IU..II.6 Ind.,1.20 IowaLl.9 Kan.BmofBi«hts,6 

KV.,Xin.8 Me., 1. 20 Md.. XV. 6 Mass., Pt. itlf 

MichM VI. 27 Minn., 1. 4 Miss., m. 81 Mont., HI. 23 

Mo^fl.28 Neb., 1. 6 Ney..I.8 N.C.,I.1» 

N.Dak., N.H.,Pt.I.20 N.Y.,I.a N.J..I.7 

Ohio, 1. 5 Oregon, 1. 18 Pa., 1. 8 B.I.,I.15 

8. C. 1. 11 B. D.^Bni of Bights. 8 8 Tenn., 1. 8 Tez» L 15 
Va., 1.13 Vt., 11.81 Wash., 1. 21 W. Va.,in.l3 

Wis., 1. 6 Wyo., 1. 9 For La.,see ante, 

Tennessee provides for the right to demand a jury in equity cases, but 
the ivrovision Ib praotioally a dead letter. Also. Ariz. BiU of Bights 8; 
Kew Mez. 08. 1. 

s Three fovrthe Rule prevails also In Idaho (Art. I. 8 7, Bev. Stat. 
8 3888), Louisiana (cf. cmteU Nevada (Art. I. 8 8) 8. D. (BiU of Bights, 8 8) 
TexBB (Art. V. 8 18), and Wash. (Art. 1. 8 21). 

By statute in South Dakota three fourths may render a verdict **ln dvll 
eases cognizable by a justice of the peace," other than those affecting 
real property, though the constitution (Bill of Bights, 8 6) empowers the 
legislature to authorize such in all cases. Similarly, the number of 
jurors may be decreased by written agreement of the parties, or their 
consent in open court. 

In Wyoming,ihe Inviolability of the jury is constitutionally guaranteed 
** in criminal cases *' only. Grand juries shaU consist of twelve men. any 
nine of whom may find a valid indictment, ** but the legislature may 
change, regulate or abolish the grand jury system.'* 

T%Do thirdB may render a verdict in Montana (Art III. 8 23) "in aU 
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"A trial by jury may be waived, in all criminal cases 
not amounting to felony, by the consent of both parties 
expressed in open court, — and in civil actions by the 
the consent of the parties.* ... In civil actions 
and cases of misdemeanor, the jury may consist of 
twelve, or any number less than twelve upon which the 
parties may agree in open court."* 

civil actions and in oB criminal eoMS not cmiountfna to afdany^* while 
in Idaho (Art 1. 8 7, Bey. Stat. § 7781), **in oQ cases of mUdcmeanora, five 
sixths of the jury may render a verdict" 

In Calif omia, a movement lookin^r to the name end has been started of 
late. 

[In the New Jersey legrislatures of 1888 and 1883, Mr. J. H. Goodwin 
zealously advocated an amendment abolishing unanimity in civil cases, 
and barely failed of success.] 

4 Waiver in Civa Actions is likewise permitted by the Constitutions of 
Ark., Art n.§ 7 Colo., n. 23 Fla., Dec. Bights, i Md.iy.1,8 

Mich., VI. 27 Minn.. 1. 4 Nev.,1.8 

N.Y.J.2 Vt, 11.81 Wash., 1. 21 W.Va.II.13 

N. C, V. 13 Pa., V. 27,Tex.,V. 10 Also Ariz., BiU of Bights, 82. 

Wis., I. 5 By Statute in Wyoming. 

According to 20 Am. L. Bev. 671, 672, waiver likewise prevails in HL, 
Mo. and N. J., while, in New Hampshire, trial by jury is said to be ** the 
exception and not the rule," ever since the Constitution of 1876, confirm- 
ing a custom of waiver long indulged in the courts of the state, swept 
away jury trials in a large class of cases— i. e. in aU where the amount 
in controveray does not exceed $100. So in Massachusetts, there is ordi- 
narily no jury in a civil suit, "unless insisted on by one party or the 
other" (chap. XII, note &4.) 

Waiver in all civil and in "criminal cases not amounting to felony" is 
aUowed in Idaho (Art 1. 8 7) Montana (Art. lU. § 23) and North Dakota. 
Also (by Statute) in South Dakota, in cases arising in courts of justices 
of the peace. And in New Mexico (Act of July 12, 1851, 8 8) the accused 
may in all cases waive jury trial. 

In Wyoming, *Mt Is necessary in order to obtain a jury in dvi] cases, 
that it be demanded and the jury fee deposited." (Att'y General Potter, 
in letter dated April 24, 1803.) 

By Act of Ck)ngress, jury trial prevails in the District of Columbia. 
The Act organizing Oklahoma territory (passed May 2, 180(0 makes no 
provision for trial by jury. 

ft The Number of Jvrors may similarly be limited in (^lo. (II. 23), Fla. 
CVT. 12), Idaho (Art H. 87, Bev. Stat 8 7781), Iowa (1. 0), La. (VI.), Mich, 
av. 46), Mo. av. 28), Mont (HI. 28), Neb. (L 6), N. J. (L 7), N. D. (1. 7), 
Wash. (1. 21), and Wyo. 0. 0.) 
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Trial by jury is — ^by such constitutional provisions — 
secured in all common law actions. Edioards v. Elliott^ 
36 N. J. L. 449 ; Grim v. NorriSy 19 Oal. 140. 

This applies only to actions at law or criminal actions, 
where an issue of fact is made by the pleadings. 
Koppikus V. State Capitol Comrs. 16 Cal. 248. 

"It cannot be claimed in equity cases, unless such 
issue be specially framed for a jury under the direction 
of the court. It cannot be asserted upon an issue of 
law, for that is a matter purely for the court." Ibid. 
p. 254, per Field, Ch. J. 

Othev cases in which jury trial may not be claimed as 
a common law right are instanced by Hare (Am. Const. 
Law, 869-873 and cases cited) as follows: summary pro- 
ceedings to dispossess tenants; questions arising on qtio 
warranto; cases of admiralty and maritime jurisdiction, 
even where extended to controversies not originally 
within its scope; transgressions amounting to a con- 
tempt of court; proceedings to assess damages due for 
property taken for public use, in the exercise of the 
right of eminent domain; tax assessments; proceedings 
to determine that a person is insane or an habitual drunk- 
ard, and to appoint a guardian of his person or property; 
a summary proceeding to disbar an attorney on account 
of acts for which he might be indicted and tried by a 
jury. Ex parte Wall, 107 U. S. 265, 27 L. ed. 652. In 
all these cases — ^in absence of a statute to the contrary, 
the action of the court alone "is due process of law. 
• • • practiced from time immemorial.'' 

Suoh limitation \b also authorized, for inferior courts, such as justices 
of the peace, in Qa., 111., Iowa, Neb., N. C, Tex. and West Ya. (vide Stim- 
son's Am. Statute Law, 8 73), 
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But a municipal corporation, being only the creature 
of the legislature, cannot claim the constitutional right of 
trial by jury. Dunmore BorougKs App. 62 Pa. 374. 

Criminally, jury trial extends only to prosecutions by 
indictment or information — not to cases created by 
statute (Tims v. State^ 26 Ala. 165); nor to the trial 
of officials so created. Boring v. Williams, 17 Ala. 610. 

A provision that jury trial "shall remain inviolate" 
does not mean that there must be a jury in all cases. 
Flint River 8, Co. v. Foster, 5 Ga. 194. 

It does not apply to proceedings before justices of the 
peace (Goddard v. State, 12 Conn. 464) nor to summary 
remedies given by statute, as the summary convictions 
of vagrants {Flint River S. Co. v. Foster, 5 Ga. 194 ; 
By&rs V. Com. 42 Pa. 89 ; Haines v. Levin, 61 Pa. 412) 
nor to proceedings for ascertaining the value of property 
taken for public uses. Xoppikus v. State Capitol Comrs. 
16 Cal. 248. 

A legislature may regulate the manner of trial by jury 
{Richards v. Hintrager, 45 Iowa, 253) or may prescribe 
a change of venue in certain cases {Taylor v. Gardiner, 
11 E. I. 182) or may substitute new modes of trial by 
reasonable regulations {Beers v. Beers, 4 Conn. 539 ; 
also Curtis v. Gill, 34 Conn. 54) and may even clog 
the right by onerous conditions, unless the right be 
thereby totally prostrated. Flint River S. Co. v. Foster, 
5 Ga. 194. 

But a legislature cannot give a tribunal acting without 
a jury the power to determine legal rights — unless there 
be some equitable grounds of relief. Haines^ App. 73 
Pa. 169. 

Cal. Art. VI. § 19: "Judges shall not charge juries 
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with respect to matters of fact, bat may state the testi- 
mony and declare the law." 

This provision is followed by Ark. (VII. 23) ; Nev^ 
(VI. 12); S. 0. (IV. 26); Tenn. (VI. 9); and Wash. 
(IV. 16). 

Under this peculiar provision it has been held, that 
the conrt may instruct the jury that testimony has been 
introduced tending to prove a certain matter {People v. 
Vasquez, 49 Cal. 560) but the judge may neither in- 
struct, nor even express an opinion, upon the weight of 
evidence, nor on controverted facts. People v. King, 27 
Cal. 509 ; People v. Dick, 34 Cal. 663 ; People v. Walden, 
51 Cal. 688. So it is error in a court to charge a jury 
that the existence of a fact raises a presumption of the 
existence of another fact. McNeil v. Barney, 51 Cal. 
603. 

The policy of this provision is discussed in People v. 
Taylor, 36 Cal. 255. 


ADDEIsTDA. 

^pp. 1, 128, 151) "When the English adopted trial 
by jury, -they were a semi-barbarous people. . . . 
They soon spread beyond their insular boundaries to- 
every corner of the habitable globe . . . but wher- 
ever the English have been, they have boasted of the 
privilege of trial by jury." Db Tocqueville, Democracjf 
in America. 

(pp. 78-82, 90) " Ordeals,*'— observes the elder Dis- 
raeli, in a paper on Trials and Proofs of Guilt in Super-^ 
stitiouB Ages, in his "Curiosities of Literature" — "are, 
in truth, the rude laws of a barbarous people who have- 
not yet sufficiently advanced in civilization to enter into- 
the refined inquiries, the subtile distinctions, and 
elaborate investigations, which a court of law demands. ^'^ 

(pp. 117, 127 note, 1" 3) In connection with the im- 
peachability of verdicts for irregularities or misconduct 
of jurymen, the supreme court of South Carolina 
recently held {State y. Bennett, 26 S. E. Eep. 886) 
that a verdict should not be reversed on the affidavit of 
a juror, who had consented to a verdict of guilty only 
because he believed that an accompanying recommenda- 
tion of mercy would assure the defendant's pardon on 
commutation of sentence. The court, after observing 
that " such recommendations can have no effect what- 
ever upon the verdict regularly and solemnly rendered,'^ 
concludes that reasons of public policy forbid jurors to 
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declare '^ an intent different from that actually expressed 
by their verdict as regularly rendered*in open court.*' 

Matters extraneous to the record, constituting im- 
proper conduct of the jury, may be shown by affidavits 
of third 'parties J such as that the jurors or some of them 
received improper communications while deliberating 
on the verdict. Craw v. Daly, 2 N. Y. Code Eep. 118; 
that spirituous liquors were circulated among them, 
Eose V. Smith, 4 Cow. 17; or that they found their ver- 
dict by separately marking down the amount each 
favored and then dividing the aggregate by the number 
of jurors, Harvey v. RicJcett, 15 Johns. 87. 

In criminal trials, spirituous indulgence not culminat- 
ing in intoxication will vitiate a verdict, the defendant 
being entitled to have a juyor " consider and pass upon 
his case with faculties unimpaired with drunkenness,*' 
nor ** beclouded by the previous night's debauch.*' 
Brown v. State (Ind.) 36 N. E. Eep. 1108; cf. Ryan v. 
Harrow, 27 Iowa, 494; Jones v. State, 13 Tex. 168; 
State V. Gucuel, 31 N. J. L. 249. 

(pp. 127 note, 1" 1, 155, 156) The trial jurors in 
Scotland — where there are no grand juries — take this 
quaint oath: " You fifteen swear by Almighty God, as 
you shall answer to God, at the great day of judgment, 
you will the truth say and no truth conceal, in so far as 
you are to pass upon this assize.'* See an interesting 
paper on the Criminal Law in Scotland, 6 Am. Law 
Rev. 427-449, whose author also defends the verdict of 
Not Proven as logical, and critizes that of Not Guilty as 
superfluous or illogical, in that thus juries often " are 
compelled to say, proved ' not guilty,* when it is all they 
can do*, with a good conscience, to say *not proved* 
guilty." 
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(p. 127 note, T 2) Already before the passage of 
Fox^s Act, the King's Bench had, in 1783, sustained the 
right of the jury in cases of libel to pass both on the law 
and the facts. Rex y. Shipley y 4 Dougl. 73. 

(p. 127 note, third par.) In connection with the 
power of a court to reverse verdicts on the facts, the 
very recent case of Heusner v. Houston, W. S. S P. F. 
R, Co. 7 Misc. 48, should be noted, where Mr. Justice 
Bookstaver exhaustively reviews the authorities, and a 
verdict was set aside by the general term of the common 
pleas because " evidence was not properly weighed by the 
jury." Among the many cases cited are Kummer v. Chris- 
topher & 2\ Street R. Co. 2 Misc. 298, where Mr. Justice 
Pryor, writing the opinion, stigmatizes the plaintiff's 
case as "a fabrication," and, "in view of the prevalent 
disposition of juries in cases of personal injury to award 
damages against corporations upon slight or equivocal 
evidence," deems it the imperative duty of appellate 
tribunals "not to relax that supervision of their deter- 
minations which the law exacts of us in the interests of 
public justice." " By doing so, no right is taken away. 
The effect of setting aside the verdict is simply to subject 
the case to further consideration by another jury." Per 
Daly, Ch. J., Clark v. Merchants Bank, 8 Daly 604. 

In general it may be observed that larger latitude and 
greater discretion in dealing with facts and controlling 
juries is conceded to English judges than to their 
brethren in the United States. 

(p. 129 note) The work of Brinton Ooxe on Judi- 
cial Power and Unconstitutional Legislation, just 
posthumously published, presents the best historical 
study and critical analysis of the right and power 
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of the Federal judiciary to declare void an Act of 
Congress. 

(pp. 138 note, 228 note) The opinion in Hess v. White 
(Utah) 33 Pac. Kep. 243, relies upon the assumed anology 
of the decision of the United States Supreme Court in 
Hurtado v. Galifornia, 110 U. S. 516, 23 L. ed. 232 
(cf. ante, p. 168, note 18) and cites with approval this 
proposition : " Administration and remedial proceed- 
ings must change, from time to time, with the advance- 
ment of legal science and the progress of society.** 
Rowan v. State, 30 Wis. 129. 

(p. 148 note) In Nevada the grand jury consists of 
twelve, eight of whom are sufficient to find an indict- 
ment, (Laws of 1893, chap. 46.) 

(pp. 152 note, 231) Summary convictions for petty- 
offenses, and the confiscation of articles of trifling value 
employed in the commission of such, by a magistrate^ 
without the intervention of a jury, have been sanctioned 
by the Federal Supreme Court as practices to which 
" constitutional provisions, which are intended for the 
protection of substantial rights," are inapplicable. De 
minimis non curat lex, 

'* There is not a state in the Union which has not a 
constitutional provision entitling persons charged with 
crime to a trial by jury, and yet, from time immemorial, 
the practice has been to try persons charged with petty 
offenses before a police magistrate, who not only passes 
upon the question of guilt, but metes out the proper 
punishment. This has never been treated as an infrac- 
tion of the Constitution, though technically a person 
may in this way be deprived of his liberty without the 
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intervention of a jury. ... So, the summary abate- 
ment of nuisances without judicial process or proceed- 
ing was well known to the common law long prior to 
the adoption of the Constitution, and it has never been 
supposed that the constitutional provision in question in 
this case was intended to interfere with the established 
principles in that regard." Lawton v. Steele, 152 U. S, 

133, 38 L. ed. , citing Callan v. Wilson, 127 U. S. 

540, 32 L. ed. 223; State v. Snover, 42 N. J. L. 341. 

(p. 181 note ) The change in the common law 
rule was wrought in New York by Laws 1872, chap. 475, 
providing that a juror who had formed or expressed an 
opinion was nevertheless competent, if he swore that he 
verily believed himself competent to render an impartial 
verdict according to the evidence unbiased by his prior 
opinion, and if the court was satisfied that such opinion 
would not influence his verdict. This provision was 
essentially re-enacted in the Criminal Code (§ 376); cf. 
People V. McGonegal, 136 N. Y. 62. 

But in civil cases, the strict common law rule, insist- 
ing on total absence of opinion and entire freedom from 
bias, still prevails; cf. HaUted v. Manhattan JR. Go. 26 
Jones & S. 270. 

(p. 201 note) Where it is apparent upon the record 
of a case that the wrongful act complained of was not 
the proximate cause of injuries sustained, the question 
at issue is one for adjudication by the court, not for 
determination by the jury. Scheffer v. Washington City, 
V. M. & S. R. Co. 105 U. S. 249, 26 L. ed. 1070; Klye 
V. Healy, 127 N. Y. 655, 562; Boberton v. N&w York, 
7 Misc. 645. 
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(p. 228 note) Montana seems to have been the 
>s^ pioneer, in the United States, in the matter of invading- 

the hoary requirement of unanimity. Its territorial 
legislature, in January, 1869, passed an act providing 
that three fourths may render a valid verdict in civil 
cases. This enactment came incidentally before the 
Federal Supreme Court in Dunphy v. Kleinschmidt, 78 
U. S. 11 Wall. 610, 20 L. ed. 223, which, however, 
refrained from passing on the question of its contraven- 
ing trial by jury as guaranteed in the United States 
Constitution. 

In Kentucky (Laws 1892, chap. 116) three fourths of 
the jury may now render a verdict in civil actions. 

(p. 229 note ) According to the N. Y. Code Civ. 
Proc. § 1009, a party may waive his right to the trial 
of an issue of fact by a jury, by failing to appear at the 
trial — by filing a written waiver before the trial — by- 
oral consent in open court — by moving, or acquiescing 
in the adverse party's moving, the trial of an action 
without a jury; e. g. at special or equity term. Mackellar 
V. Rogers, 109 N. T. 468. 

In this event, the decision is of course by the court, 
except that, upon the consent of the parties, in most 
cases {id. §§ 1011, 1012) or upon the court's own mo- 
tion, in a case involving the examination of a long 
account and not requiring the decision of difficult ques- 
tions of law {id. §§ 1013, 1015) a referee, who "must 
be free from all just objections" {id. § 1023) will be 
appointed to hear and determine all the issues, or to 
report his findings upon one or more specific questions 
of fact to the court, subject to its confirmation. When 
acting in the latter capacity, their functions bear much 
resemblance to those of the Boman Judices. 
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Eeferees — ^whom an old New York statute required to 
be not " more than three or less than one in number" — 
are "a legislative substitute for a trial by jury" and 
their report *^is to be regarded in the same light as a 
verdict." Alexander v. Mnk, 12 Johns. 219. Eefer- 
enees are criticized as costly, cumbersome and procrasti- 
nating, but defended as obviating for the judiciary the 
drudgery incident to the examination of long accounts 
or other minutiaB. They may, perhaps, be termed an 
inadequate surrogate for trial by jury, but a frequently 
convenient helpmeet to .the judge. See, generally. 
Cooper on Referees and Eeferences. 

Conversely, where a party is not entitled to trial by 
jury as a matter of right, the court may, at its discretion, 
direct one or more questions of fact, presented by the 
pleadings, to be tried by a jury. N. Y. Code Civ. Proc. 
§ 971; Church v. Freeman, 16 How. Pr. 294. 

But a reference in a matrimonial action cannot be 
ordered except by consent, the question of adultery 
being triable by jury as a matter of right. Batzel v. 
Batzely 10 Jones & S. 561 (cf. Code Civ. Proc. 
§§ 970, 1757) where Judge Freedman remarks: "Al- 
though the issue or issues evolved by the pleadings were, 
according to the course of the ecclesiastical law, tried 
not by a jury but by the judge . . . and although 
the practice of the court of chancery, as it existed while 
this state was a colony, dispensed with trial by jury in 
all cases except when specially directed by the court, the 
issue of adultery was, in this state, always required to 
be specially submitted" — by successive enactments of 
the state legislature — to "a jury of the county, at some 
circuit court," 
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(p. 224, note) In connection with the legislative 
grist-mill, we cannot refrain from translating an apt 
passage from the Mirza Schaffy of Friedrich Boden- 
«tedt: 

My presence at the Council was required, 

Upon the Shah's behest: 
" Now, Mirza, let, on all that hath transpired, 
Thy judgment be expressed." 

Quoth I: "111 speak without equivocation. 

And not a thought conceal: 
Full well I heard the millwheers loud vibration— 

But I beheld no meali" 
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AGRICOLA subjugates Britain and establishes Roman law, .55, 56 

ALDERMAN, ancient dignity of, 66 

ALEXANDER (pope), 107 

ALFRED THE Gbeat, 1, 6, 48, 70, 72. 73 

Establishes county system and reforms administration of 

justice, 64-66 

Extant laws of, 66, 69 

** Founder" of the Common Law, 67, 73 

Hangs Cadwine for alleged refusal of trial by Jury, 71 

16 241 
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ALIENS, eligible for Jury duty in certain of the United 

States, 182" 

Were essential on a Jury de medietate linguae, 219' 

AMENDMENT (Seventh) of United States Constitution, 

perpetuates Jury in civil cases, 130, 131 

Binding on the Federal courts only, 225- 

ANGLO-SAXONS 1 67 

Subjugate Britain and establish Heptarchy, 69 

Radicalness of their conquest, 59, 60 

Jury unknown to, 61, 68, 69 

Their characteristics, 62 

At termination of Heptarchy, 63^ 

At Norman conquest, 85, 86 

Kings of, whose laws are extant, 66, 69 

Characteristics of their judicial system, its four factors, 74-84 

Criminal procedure and principal of decision, 80, 81 

ANTONY (Marc), privilege of serving as Judices extended 

by 4a 

APPELLANT and APPELLEE in old criminal law, 145 

APPENZBLL, popular assembly of , 47 

ARBITER, 81. 32, 84 

ARBITRATION criticized, 186- 

ARBITRATOR defined, 82 

ARCHAEONOMIA, 69 

ARCHBISHOP'S wergild exceeded king's in Kent, 83 

ARCHON, judicial functions of, 16, 17, 28, 29 

ARIMANNEN - 50- 

ARISTOPHANES, dikasterial system ridiculed by, .19, 22, 28, 25- 

ASSESSORS joined with juror in Rome, 83 

Unknown in criminal cases, 40- 

"ASSISA VERTITUR IN JURATAM," 123 

ASSISE (of Henry IL) 96 

Refers to statute, as well as proceedings thereunder,. 101, 103 

Difference between, and Jurata, 103, 123 

Its form of procedure, 103 
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ASSISE, judges of, ^ Ill 

Its verdict, 113 

Equivalent to testimony of witnesses, 112-113 

Its loDg survival, 121 

In Germany, 102 

Of Arms, 109, 189 

Of Clarendon, 138, 139 

Of the Forest, 109 

Of Mort d' Ancestor, 109 

Of Northampton, 107,108 

Of Novel Disseisin, ^ 108 

de Ultima Praesentatlone, 110 

ATHEISTS disqualified to serve as jurors in Maryland, 183 

ATHELSTANE, laws of, extant 66, 69 

ATKINS (Counselor) successfully maintains (in 1540) that 

testimony is not controlling upon jury. 120 

ATTAINT, 84 

Anciently the only method of reviewing a verdict, 113 

Its procedure, development and decline, 114-116 

AUGUSTUS, permanent jury lists established by, 40 

Extendsright to serve as judex, 43 

AULUS AGERIUS. 86 

AULUS GELLIUS quoted, 33 

AUSTRIA, jury in 159 

B. 

BACON (Lord), quoted, 5 

BADEN, jury in 159 

BAILIFF, 66, 141 

BARABBAS, 142 

BATTLE, trial by. See Duel. 

BAVARIA, jury in 159 

BEDE, cited, 59 

BEL(JlUM, jury in 166, 167 
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BISHOP, anciently presided over assembled freeholders,... 61 

Exercised Judicial veto in Denmark, 68 

BOADICEA, 66, 59 

BONI HOMINES, 60, 144 

BORH, 64 

BORSHOLDER, 64 

BRACTON, referred to or cited. 

61, 87, 97, 114, 116, 143, 143, 146-147, 173 

In time of, jurors had same disqualifications as (subse- 
quently) witnesses, 113 

BRITAIN, Roman law prevalent in, 63 

As^'thelawof the land." 65 

Administered by Papinian and other civilians, 56 

Roman authority withdrawn from, 57 

BRITONS, characteristics of the ancient, 64, 65 

After the Roman conquest, 58 

Their destruction, 59 

BRITTON, 87 

BROMLEY, Chief Justice, his partisan conduct of Throck- 
morton's trial, 149, 150 

BROOKE (Recorder of London), 87 

Contends that jury is not bound by the testimony, 120 

BROUGHAM (Lord), his famous eulogy of trial by jury, 228, 224 

BUNYAN (John), quoted, 150, 212 

BUSHELL^S Case, 11, 12, 117, 120 

BUTCHERS were anciently inhibited Judicial functions,. .14, 15 

O. 
OADWINE. 71 

CAESAR, legislates restrict! vely concerning jurors , 48 

Invades Britain, .* .54, 55 

CALEDONIANS. 55 

CALIFORNIA in its constitution of 1879 introduced marked 

innovations on trial by jury, 228, 229, 282 
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CALIGULA, extension of Judex privilege by, 43 

CANON or Ecclesiastical Law in England, 67, 60, 61 

CANUTE, laws of 69 

King of "all the Nations of the English," 70-73, 89 

CAPITULARIES, 94 

CARACTACUS, 52, 55 

CARLOVINGIAN influences, 95 

CATILINE tried before packed jury, 41 

CENTUMVIRI, 81 

CHALLENGES of Jurors in ancient Rome, 35, 40, 44 

Grounds for, anciently and to-day 112, 181 , 237 

In England originally tried by the unchallenged jurors, 143 
CHANCELLORS, anciently ecclesiastics, 90 

Not bound by finding of jury, 131 

CHANCERY. See Equity. 

CHARLEMAGTNE institutes the Scabini in Germany, 51, 52 

CHRISTIANITY established in Britain by Romans, 58 

Prevails in Heptarchy, 63 

CHURL. See Earl and Chubl. 

CICERO, -.. 83 

Pleads before packed jury, 41 

CIRCUMSTANTIAL EVIDENCE, the doctrine of, stated,. 128 

CIVIL LAW. See Roman Law. 

CIVILIANS, administer Roman law in England, 66 

CIVIL PROCEDURE in ancient Egypt, 15 

In ancient Greece, 24 

In Rome, 30,31, 36,45 

CLARENDON, Constittjtions of, 107, 108, 137 

Restrained ecclesiastical jurisdiction and pretensions,... 137 
Assise or statute of, provided for indictment by jury, 138, 139 

Abolished compurgation in the King's Court, 143 

CLAUDIUS, 56 

CLEON, 20 
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CL0DIU8, - 37 

CONSTITUTION of the United States. See United States. 

COKE, his formula, 3 

Limited and criticized, 12, 87, 98 

Terms the English law " the perfection of reason,*' 147 

Distinguished between trial by jury and by one's peers,. 165 

His facetious definition of a corporation, 179 

COLONIES, jury in British, 156 

COMES, 50. 61 

COMMON LAW, its rigidity remedied by developing equity 

jurisprudence, 60 

Its ascription to immemorial tradition questioned, 61 

Is really largely based on civil law,.. 60, 61 

Supposititious origin of, under Alfred, 67 

Said to be founded by Henry II. and completed by Ed- 
ward I., 91 

Defined, 91 

COMMUNE COMITATUS, 139 

COMPETENCY and Cbedibility of witnesses distinguished, 5 

COMPLAINT-WITNESSES. 76, 93 

COMPURGATORS, an element of Anglo-Saxon jurispru- 
dence, 61, 74, 76, 77 

Defined, 78 

Originally criminal functionaries only, 77 

Neither witnesses, jurors, nor judges, 77, 78, 84, 86 

Compurgation synonymous with Wager of Law, 78 

Form of procedure, 78, 79 

Of ten led to Ordeal, 79 

Ultimately extended to civil controversies, 82 

Their oaths varied in value, 82, 83 

Their number, 82, 88 

A factor in development of jury, 84, 86 

Flourished also after the Conquest, 90 

Gradually superseded by Recognitors, 99 

But sporadically long survived as Wager of Law, 78 

CONRAD II., edict of, prototype of part of Magna Charta,. 166 
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CONSTANTINE supersedes Judices by Judges, 87, 45 

^CONQUEROR/ 89 

CONQUEST of Britain by the Romans, 65 

By the Anglo-Saxons, 59 

Of England by the Danes, 63 

By the Normans, 87 

The term defined, 89 

•CONSTITUTIO, 107 

CONSTITUTIONAL and statutory provisions in New York, 
bearing on trial by jury, see New Yobk. 
Guarantees of trial by jury in the United States,. .225-282 
Do not extend the right, but secure it "as existent,".226, 230 
But Tennessee and two territories expressly permit jury 

trial in equity cases, 228 

Extend to none but common law and criminal actions,.. 230 
CONSTITUTIONS of CAROLINA dispensed with unanim- 
ity of jury, 132 

Of CLARENDON, see Clarendon. 
CONTEMPT OP COURT, when jurymen are guilty of,... 153 

CONVICTIO, 114 

CORNWALL and Wales, the final refuge of the Britons,.— 59 

CORONER convened inquisitions, 94 

Officiates for sheriff when the latter is a party in interest, 132 
CORONER'S INQUEST, antiquity and superfluity of, -220, 221 

CORPORATIONS discriminated against, by juries, 179 

Facetiously defined by Coke, - 179 

CORPUS DELICTI, an element of proof in homicide, 128 

CORSNAED or assaexeerata, 81, 82 

COUNSEL, allegations of, anciently accepted as 'evidence,' 122 
Formerly not allowed to those accused of treason or felony, 149 
COUNTY System of England established by Alfred,.. 64-66, 75 
CRIMES, persons accused of high, were formerly heavily 

handicapped at trial, 116, 149 

Indictments for, found in Saxon times by thane-inquisi- 
tors, 134, 135 
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CRIMES— continued. 

Jj&ieT bj fama pvMica, IdS 

By Vorath 136 

Finally by grand jury, 137-140 

CRIMINAL JURY. See Jury, Grand Jury. 
CRIMINALS (alleged) originally purchased right to trial by 

Jury as a privilege, 1^145^ 

Later were forced to submit to it against their will, 145- 

And were treated as confessing in case of refusal, 14& 

Subsequently subjected to torture for standing mute, 146, 147 

, Modern practice introduced, 147, 148- 

CURIA REGIS 10, 91, 164 

Supersedes local tribunals as a court of original jurisdic- 

i tion, 121 

Compurgation abolished in, by Assise of Clarendon,... 143- 

D. 

DANEGELT, 70 

DANEMORT, 70 

DANES, ravage England, 6a 

Repelled by Alfred, 67 

Conquer England, 70 

Had no formative effect on English jurisprudence, 78- 

DECEMVIRI, 81 

DECENNARY, 64, 6& 

DECLARATION OP INDEPENDENCE arraigns monarch 

for depriving Americans of the benefit of trial by jury, 151 

DECREE DE Corona, 27 

DEEDS, questions affecting the execution of, anciently triable 

by their wilnesses^ 104, 105, 112, 123, 12a 

Wh might know nothing of the matter, 128- 

DE LOLME eulogizes the jury, 161, 162 

"DE MINIMIS NON CURAT LEX'' 286 

DEMOSTHENES, dikasterial triumph of, 27 

DENMARK, naevninger in ancient, 71, 72 
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DEODAND, 143, 144, 231 

DIKASTS of ancient Greece, 14^2S 

Their character, 20-23, 25, 2ft 

Composition of dikasteries, 18, 19 

Judges of law as well as of fact, 20, 2ft 

Their organization, 22 

Their virtues and defects, 21-23, 25, 2ft 

Might have iS^en witnesses of the facts in dispute, 2ft 

Contrasted with jury, 20, 28 

With Judices, 44 

DIKASTOMANIA, 25 

DIOCLETIAN, formulary system overthrown and Judices 

abolished by 37, 38, 44 

DIODORUS SicuLus, cited, 11 

DODERIDGE (Judge), provokes the impanelment of a ' dis- 
tinguished ' jury, 211 

DOMBOC, 67 

DOOMSDAY BOOK, 93 

DRUIDICAL Tenets, 54 

DRUIDS, British j udges, legislators and priests, 54 

DUCENARII. 43 

DUEL, trial by (or Battle), 77 

Introduced by the Normans, 91, 185, 13ft 

Its establishment and long continuance, 92 

"DUE PROCESS OF LAW," 12» 

Is not violated by summary convictions for petty offences, 

etc 152, 231, 23ft 

The constitutional guaranty of due process of law 

analyzed, 154, 155 

The phrase misinterpreted, 163 

Defined and construed, 168, 169 

Does not necessarily guarantee trial iSj jury,. ^.168, 169, 230 

E. 
EADRIC. See Lothair. 
EALDORMAN or EOLDERMAN. See Aldbrmait. 

EARL AND Churl, 81, 84 

ECCLESIASTICAL LAW. See Canon Law. 
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ECHEVmS, ^.— 135 

EDGAR, laws of, 6G, 139 

EDMUND, laws of, extant, 66. 65 

EDWARD Thk Cohtessor, laws of, 66. 7$ 

The "restorer" of English law, 7S 

The Elder, laws of, extant, 66, €9 

I., "completer"of the common law, 91, 100 

Mentioned, 104. 141, 198 

IIL, in reign of, separation of grand and trial jury 

complete, 148 

•' And unanimity established, 198 

EGBERT, first king of England, 63 

EGYPT, judicial system of ancient, 15 

ELLENBOROUGH (Lord), finally establishes distinction be- 
tween jurors and witnesses 121 

ENGLAND, origin of the name, 62 

EQUITY JuBisPBUDBNCB defined, 60 

Development and establishment of, 60. 61 

Ito scope and limitations, 131, 206, 207, 215. 216 

Blending of, with law, in American jurisprudence, 

206, 207. 219 

Tennessee and two territories guarantee jury trial in 

equity cases, 228 

ETHELBERT, laws of, 66,73 

The most ancient statutes now extant in England, 69 

ETHELRED, laws of, extant, 66, 69 

ETHELRED II 70 

EVIDENCE, defin;^::;::::::::::::;:::::::::::::::::::: 13 

Our law of, the resultant of trial by jury, 119, 125 

itules of. aflPecting the rendering of verdicts, 128 

i^wMnctlon between relevancy, credibility and compet- 

EXECUTlON^ofV'; ;." ^»^^ 

EXEMPTION f J^^S°ients in ancient Rome, 34, 85 

generan ^^^y service in New York and the states 

Ey^E, jX^ ,^«ITDR jus." U 

91. 145 
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F. 

FACT, defined and distinguished from law, 11, 12 

Relevancy of facts, 204 

*• FAITHFUL," trial of, in Pilgrim's Progress, 150 

The Jurors thereat, 213 

FAMA Publica; 185 

Patriae. 141 

FEDERALIST (The), 130 

FICTIO, 85 

FITZHBRBERT, 87 

FLETA, 87, 142, 148 

FLORIDA, constitutional guaranty of trial by jury in, 

quoted, 228 

FOREIGN JURY defined, 218 

FORMALISTS, 88 

FORMULA (Coke's), 3, 12; in Roman law, 85 

FORMULARY System in Rome,.. 35, 36, 89 

FORTESCUE describes jury trial (in 1470) substantially like 

to-day, 124 

FOX, his Libel Act, 127,284 

FRANCE, jury in, 158-159 

FRANCHISE, exercise of the, affected by selecting jurors 

from poll-lists, 219, 220 

FRANKPLEDGE, system of, 64, 65 

After the Conquest, 90, 185-186 

FRAUDS, Statute of, its origin and character, 119 

FREDERICK the Gbeat, 98 

FREDERICK William IV. introduces jury in Prussia,— . 159 
FREEHOLDERS, derivation of name, 64 

Anciently members of popular assembly, 65 

Their "lapsed integrity" in Saxon times, i 84 

See also Milites. 

FREEMEN, classes of, 84 

FRIDBOURG. See Frankpledge. 


252 INDEX. 

a. 

GAYAN, inyoWed in Popish Plot, offers to undergo ordeal. 143 

GEMOT, 134 

GENERAL VERDICT defined, 126 

GEORGE in., 131 

Arraigned in Declaration of Independence for interfering 

with trial by jury, 151 

GSREFA or Gerif a. See Rbkyb. 

GERMANY, primitive tribunals in andent, 49-51 

Methodsof proof therein, 49 

Jury in modem, first introduced by the French, 159 

Outline of the present jury system in, 160, 161 

GBR0NTE8 in Bparta, 18 

GLANYILLE, terms jury "regale beneficium," 68, 101 

A sage of our law, 87 

First describes trial by jury, 97 

Referred to or cited,.... 103, 104, 105, 110, 112, 121, 140, 145 

Putative father of modern jury, 172 

His career sketched, 172, 173 

His treatise, 173 

GOD WIN (Earl), reputed to have died under the ordeal, 82 

GRAF, in ancient Germany head of district and of its court, 50 

GRAND ASSISE, origin of the phrase, 103 

See also Magna Assisa. 

coubtumibb, 8, 97 

EnquAtb, 9 

JuBY, origin of, 96 

Anciently subject to fine for failure to indict, 116 

Its prototype among the Saxons, 135, 136 

Anciently same body as criminal or trial jury, 134« 141 

Its members at first witnesses to the offense charged,... 139 

Legislation of Edward III. concerning 148 

Its modem form, 148 

Eulogy on, 151 

Its necessity questioned, 175 
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GRAND ASSISE— continued. 

Its advantages, - 176 

Its abolition permitted by the constitution of Wyoming, 228 

(See also 168, last note). 
OREECE, Dikasts of ancient, 14-28 

Jury in modern, 167 

GRIFFIN, Attorney General, prosecutes Sir N. Throck- 

morton, 149 

GROTIUS, 60 

GUNDOLPH against Pichot, case of, alleged earliest in- 
stance of trial by jury, 101 

H. 

HAMILTON, 180 

HAROLD, 82 

HAWAIIAN Islands, Jury in, 168 

HEADBOURG, 64 

HELIABA and Hellasts, 18-19 

HENRY (Patrick), referred to, 169 

HENRT I. (emperor), enactment of, confirming judicium 

parium, 166 

HENRY n., 70, 72, 172, 173 

"Pounder" of the common law, 91 

National unity consummated under, and the law sys- 
tematized by, 100 

Develops the system of recognitions, 108 

And assize, 105, 106, 110 

Legislation of, affecting grand jury 137-189, 141, 144 

Trial by jury became general in his reign, 165 

HENRY IIL, 189, 164, 198 

HENRY VL, 104, 124 

^ENRY VIIL, 61, 149 

HEPTARCHY (Anglo Saxon), established, 59 

Unified, 68 
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HERETOGA or Herzog. 66 

HESSE, jury in. 159 

"HIERUSALEM the heavenly," 98 

HOBART, 87 

HOLT (Lord) quoted, 60, 61, 87 

HOMAGE, designated a body of Sectatores or feudal judges, 167 

HOMICIDE, two elements of proof in, 128 

HOMO, meaning of, 100 

HONORIUS, 56 

HORNE'S MIRROR, quoted, 142 

HUNDRED "coassessors" of Tacitus, 48 

. Compared with dikasts and judices, 49 

Political and territorial division of the, 48 

^ Established by Alfred 64 

Requirement that jurors must come from the, abolished, 125 

Also termed Wapentake, 134 

Court, 48, 65 

Attended by the Sectatores, 75 

Maintained after the Conquest, 90 

HUNDREDOR, 65,126 

I. 

IMPEACHMENT, cases of, not triable by jury,... ^....151, 152 

INA, laws of, extant, 69, 73 

•*IN CONSIMILI CASU." See Writs. 

** INDE PRODUCIT SECT AM," significance of the phrase, 76 

INDIANA, jury in, determines whether one convicted of 

crime shall be capitally punished, 208 

INGENUI, 48, 77 

"IN MISERICORDIA REGIS," 108,113 

INNOCENT m. (Pope), 110, 142 

INQUEST, 3, 93, 94 
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INQUEST— continued. 

Coroner's. See Coronek. 
Of Sheriffs. See Shsbiffs. 

INQUISITIO, 102 

INQUISITIONS,' 8 

Introduced by the Normans, 93 

Forms, procedure and origin of, 93-97 

Mentioned, 103, 105, 133 

INSANITY, question of, how tried, 183, 162 

IOWA, constitutional guaranty of trial by jury in, quoted, _. 

- 227, 228 

IRELAND, jury in, 156 

ISSUES of fact, 12 

Determined by jury, %. 12, 13 

ITALY, jury in, 157 

J. 

JACK CADE'S mob would "hang all the lawyers," 193 

JAY, - 180 

•'JEOPARDY, TWICE IN," antiquity of the phrase, 116 

Its meaning and limitations, 153, 154 

JERSEY, jurisprudence of. based on Grand Coustumier,... 97 

JESUS, 142 

JEWS, judicial institutions of the ancient, 14, 15 

JOHN (King), 96, 110, 164 

Trial or criminal jury arose in his reign, 142 

JOINDER of Issue in Rome, 86 

JUDEX, original meaning of , 29 

Modified meaning, 88 

His dominion tabulated, 88, 89 

His growth and decadence portrayed by Gibbon, 43, 44 

Bears resemblance to modern Referee, 238 

QUEBTIONIB, 29, 41 

JUDGES, province and powers of, 5, 6, 184-186, 187 
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JUDGES— continued. 

Among the Jews, - -.. 14 

Might anciently he challenged to comhat in certain 

cases, 51, 92, 116 

Functions of jury and, distinguished, 127 

In the United States have power to declare unconstitu- 
tional a legislative enactment, 129, 235 

Their merits and those of juries compared, 176-180 

Have usurped the decision of certain questions of fact, 201, 287 
Their legitimate functions in certain states encroached 

on by jury, 208, 232 

Advantages of judicial over jural determinations, 

209, 216, 216, 217 

Of Assise, Ill 

And Nisi Prius, 121 

In Eyre, 91,145 

JUDICES of Rome, 29-46 

Number of, 31-32 

Functions of, 32,33, 84, 36.288 

Development and decline of, 33-39 

Aided by Assessors, 38 

Selection of, 35 

Challenges, 35 

In criminal cases, 40, 44 

Legislation affecting, 42, 48 

Contrasted with Dikasts and compared with modem 

jury. 44 

Eliminated as a factor in Roman jurisprudence by Dio- 
cletian and Constantine, 37, 38, 42 

Cbntumvibi, 81 

Decemyibi, 81 

Pedanei, 87 

Not jurors but judges, 88, 62 

JUDICIADei.. SeeOBDEALS. 

JUDICIAL Waoebs in ancient Rome, 83-36, 89 

JUDICIUM and Sbntektia (in Roman law) distinguished, 80, 86 
Struggle for, between Patricians and Plebeians, 42-14 
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JUDICIUM Pakium, 71,72 

The meaning of, i 163-168 

Was a trial by judges (Sectatores), 164, 165 

Of greater antiquity than trial by j ury, 166 

Confirmed by Magna Charta, 166-168 

Unanimity not requisite for, 168 

^•JURAETINSTITUTA," 55,58 

JURATA, tried questions incidentally arising in a recogni- 
tion, 102 

Said to have originated in the sworn testimony of 

neighbors,- J 105 

Distinguished from assise, 102, 122 

Delatobia, 96, 136 

Patriae, grand and trial jury combined, 141, 143 

Mentioned, 16 

ViCINETI, 167 

JURY, its development concomitant with English nation, 2, 233 

With civilization, 10 

Theories as to origin of, 6. 7, 16, 48, 65, 67-68, 71 

Province of, 8-5 

Its limitations,- 4-6 

Characteristics of , 44 

Termed by QlanvlUe * * regale beneficium," 68 

Unknown to Anglo-Saxons, 61, 65, 69 

Not to be confounded with Secta or Sectatores, 76, 80, 84 

€ivil jury first introduced in real actions under the name 

Assise, 101, 109 

Its members originally were witnesses, 

76, 77, 104, 112, 114. 119, 122, 124, 125, 165 

Firmly established in 18th century, 112 

Its verdict originally reviewable by attaint only, 113-116 

Later, fine and imprisonment served as correctives, 116 

Finally, the expedient of new trials was devised 117-119 

Assise and jurata gradually merged in, 102, 121, 122 

Bushell's case vindicates jury as judges of fact 117 

At one time acted conjointly with the witnesses, 123, 125 

Distinction between, and witnesses, finally established, 123-124 

17 
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JURY— continued. 

Functions of , and Judge distinguislied, 127 

In libel determines both law and fact 127 

Rules and principles for weighing the evidence and 

reaching a verdict, 128 

Transplanted to America, 128, 12» 

Perpetuated by United States Constitution, 180, 131 

. Not available in divers heads of jurisprudence, 131 

Criminal Jubt originally same body as grand Jury,. 

134, 135 

Younger than civil Jury, 188 

Originated in reign of John 142 

As a purchasable privilege, - 142, 143 

Established by end of 18th century except in cases of 

secret poisoning, 143 

Anciently fined and imprisoned for acquitting or con- 
victing contrary to evidence, ^ 142, 146, 150 

Originally tried the tenability of challenges, 143 

Its evolution traced, - 144-148 

Transplanted to America, 151 

Constitutional provisions and construction thereof,.. 

151-154 

Its prevalence in other countries, 155-161 

Not established or guaranteed by Magna Charta, ...168, 164 
Trial by, not to lie confounded with Judicium Parium,.. 

164, 165, 166-167, 168 

Conclusions concerning its development, 171, 172 

Its defects and benefits, 173, 174 

Contrasted with Judges, 176-180 

Qualifications and disqualifications for and exemptions 

from Jury service, 181-184,237 

Necessity of competent Judicial guidance, 184-187 

The principle of unanimity, 187-199 

Enforced by confinement, starvation and coercion, 

189-191, 198 

Abolition of the Jury discussed, 199-220 

As'failiog to accomplish the ends of Justice, 204, 205 

And •* not a good method of determlnmg facts," 207 
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JURY— continued. 

Encroachment by courts on sphere of jury in divers 

questions, 201, 237 

Encroachment by jury on sphere of judge in certain of 

the United States, 208, 332 

In Indiana it determines capital punishment, 208 

Advantages claimed for judicial over jural determina- 
tions, 209, 210, 215-217 

Theory of probabilities applied to the correctness of ver- 

. diets, 210-211 

Quaint and curious juries, 210, 211 

Advantages claimed as a result of the abolition of the 

jury, 217-219 

Constitutionally guaranteed by the United States and 

the several states and territories, 225-232 

The element of unanimity dispensed with by several 

states, 228, 229 

Waiver permissible in a majority of the states, 229 

The number may be less than tv^elve in many of the 

states, 229, 230 

In numerous instances cannot be claimed as a common 

law right, 280, 281 

(See also, Equity), and the right may be clogged by 

onerous conditions, 281 

In a few states judges are constitutionally forbidden to 

charge juries concerning questions of fact, 232 

Demedietate Ungucte^ 219 

Foreign. See Fobbigk Juby. 

Of physicians, 101 

Sheriff^ ....182,133 

Special or struck. See SPECiAii Juby. 

Of women, 100 

JUS, 31 

JUTES. 68 

JUSTICIAR, 110 

JUSTINIAN, 44,53 

Code, 39, 45, 56 
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KING'S BENCH. Bee Cubia Regis. 
KING'S COURT. Bee Cubia Rbqib. 

"KING'S MERCY, at the," 108. 118 

KLEISTHENES. dikasteries made available for criminal 

prosecutions by 16 

KNIGHTS. See Militbs. 

KTESIPHON, trial of 27 

L. 

'•LAST PRESENTMENT," recognition of, Ill 

LATERAN COUNCIL of 1215 abolishes ordeal,. -142, 144, 145 
LAUGRETTOMEN (of ancient Norway) not jurors but 

judges, 71-73 

LAW, defined, : 9 

Divisions of, 10 

Reports of, 10 

Stated and applied by the courts, 11, 12, 187 

And Equity blended in American jurisprudence, 206, 207, 219 

Tin*kering of, by American legislatures, ^. 221 

LAW AND Fact, distinguished, 9-18 

Application of law to facts is the province of the court, .201, 287 
Which has gradually usurped the determination of such 
questions as malice, probable cause, proximate cause,. 201 

**LAW OF THE LAND," .61, 184, 168 

« LAW'S DELAY" (The), proposed remedies for, 185, 186 

Referred to, 20O 

LAWYERS, ancient antipathy to and exclusion of, 15, 17 

Their sphere widened with growth of jury, 125 

Comment on their extreme conservatism, 189-193 

Their aspect of jury trial swayed by conflicting consider- 
ations, 198-194 

LEGAL FICTIONS in ancient Rome, 8^-85 

''LEGALIS HOMO," 108 
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LEGAR6 (U. S. Attorney General) referred to, 88 

LEQIS AoTiONBS, 88-35 

LEGIS Tbrrab, 99 

See Law op the Land. 

LEGITIM ATIO 'p&r mbseguens matrimoniam, 68 

LEVI, judges among Jews anciently taken from tribe of, .. 14 

LEX AuHBLiA, 48 

Calpurnia de repetundi, 42 

JuDioiABiA (of Caesar), 48 

PoMFBiA de ambitu, 48, 44 

SemfboniAj - 42 

Sbrvilia, 42 

LIBEL, jury in suits for, determines both the law and the 

fact, 127, 128, 208 

LIBEL ACT (Fox's), 127, 284 

LIBER JuDiOAUs. See Dom Boc. 

" LIBER ETLEGALIS HOMO." 100 

LIBERTY OF THE Savoy, 189 

LITTLETON. 87 

LOCKE (John), opposed the requirement of unanimity, 182 

LOTHAIR and Eadric, laws of. extant, 69 

LOUIS THE Pious, 92 

LOUISIANA until recently provided for a jury in criminal 

cases only, 226 

In 1880 introduced civil jury without requirement of 
unanimity, 227 

M. 
MADISON, 180 

MAGNA AssiSA, '. 103. 104 

Charta, 110, 111, 121, 129, 188, 142, 148 

Did not establish trial by jury, 168, 165 

Confirmed the ancient trial by Sectatores, 164-166 

MAN-BOT. See Wbbgild. 
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MASSACHUSETTS, grand jury in, 148 

MASTERS of myBticism and scholasticism, 87, 88 

MATRONS* LsTQUBBT, 100. 101 

MILITES, -—94, 104, 140, 148 

Said to be the origin of county representation, 188 

See also Fbebholdbbs. 

MISSUS, 47 

MISTRIALS, resulting from the requirement of unanimity, 

181,217 

MONTANA, earliest abolished unanimity in the U. S., 287 

MORMON, conyiction of, for polygamy by a jury of mono- 
gamists sustained, 170 

MOSAIC Law, J 14 

MYSTICS, 87, 88 

N. 

NAEVNINGER (or Naevn) in ancient Denmark, 71 

Its functions judicial as well as accusatory and jural,... 72 

NAMBDA in ancient Sweden, 71 

A judicial body 72 

NEVADA, grand jury in, 236 

NEW JERSEY, lay-judges in, 71 

NEW TRIALS, introduced as a remedy for erroneous ver- 
dicts, 117-119 

The practice and policy of granting, 125 

Grounds for, - 127 

Irregularities or misconduct of jury not necessarily 

ground for, 117, 127, 190. 233, 284 

NEW YORK, 128 

Civil Law at one time prevailed in the colony, 131 

Constitutional provision for civil jury and judicial con- 
struction thereof, 131-138 

Grand jury in, 148 

Constitutional provision for criminal jury and the con- 
struction thereof, 152-154 
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NEW YORK— continued. 

Statutory and constitutional provisions in, generally 

bearing on trial by jury 

6, 127, 128, 131, 182, 183.148, 152-154, 

162, 181, 188, 184, 190, 203, 208, 218, 228, 229, 237, 238, 289 
Issue of adultery in, must be tried by jury, 169, 239 

NISI PRIUS, 121 

** NOLUMTJS LEGES ANGLIAB MUTABI," 57 

The phrase criticized 192 

NORMAN origin of jury, 61,68 

Epoch, characterized by Story, 87-88 

Conquest, 61, 74,89, 100 

Principal charges wrought by same, 90-92 

NORTHAMPTON, Statute of, 107, 108, 139,140 

NORTH CAROLINA, court of, the first to declare uncon- 
stitutional a statute encroaching on jury trial, 129 

*'NOT PROVEN," Scotch verdict of 127, 234 

NORWAY, laugreltomen in ancient, 71-72 

Jury in, 157, 158 

NUMERIU8 NEGIDIUS, .'. 86 

O. 

OATHS in Anglo-Saxon law. 77, 78, 81 

In the Civil Law, 83 

Graduated scale of 83 

Perjury prevalent in middle ages because of multiplicity 

of, 84, 86 

OATHSWOIfTHY, jurors convicted of rendering an 

erroneous verdict were anciently deemed not, 115 

OFFICIAL or Sworn Witnesses in Anglo-Saxon tribunals,.. 

70, 74, 76, 77 

After the Conquest, 90 

ONUS PROBANDI, 128 

OPINION formed by jury, to what extent disqualification 

for serving, 181, 237 
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ORDEAL, trial by,.... 78, 233 

An alternative to compurgation and trial by battle, 81 

Ita divers forms and procedure 79-82 

Preserved after the Conquest, 90 

Certain persons compellable to, 145 

ORDINANCE of king's council (A. D. 1219), 145 

Of Richard 1 140 

Of Saladin Tithe, 109,110 

ORIGIN OF JURY, theories concerning, 

6, 7, 16, 48, 65, 67, 68, 71 

Conclusions concerning, 171, 172 

OSSA EXECRATA. See Corsnabd. 

OTHO (King of Greece), 157 


PACKING JURIES in ancient Rome 41 

PAPINIAN, 6ft 

PARES CURIAE, not jurors'but judges (Sectator^) 

75, 101, 163, 165 

PAULUS, 66 

PEERS OP Parliament, exempt from trial by Jury for 

crimes 167, 188 

PEINE Forte BT Dure,... 146-147 

PENN (William), 117 

PERICLES, function of dikasteries extended to civil suits by, 16 

PERCOGNITIO, 102, lOa 

PERJURY, prevalent in middle ages, 84, 85 

Led to establishment of Attaints,-.^ 84 

PETIT JURY. See Jury, also Grand Jury. 

PETTINGAL (Dr.) theory of, 15,29 

PICTS and Scots, 67, 68 

PLACITA Anglo-Normannica, 10 

PLATO quoted,-' 26 
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PLEADINGS, in ancient Egypt, 15 

In ancient Greece, 24 

In Roman jurisprudence, 36 

In Scotland, 156 

POISONING, cases of secret, originally not triable by Jury,. 143 

POPISH PLOT. 140 

POPULAR ASSEMBLIES in Athens, 18, 19 

In certain Swiss cantons, 4T 

In ancient Germany, 49 

In Saxon England, 62, 64, 65 

PORTUGAL, jury in, 166 

PRAETOR, functions of, 36, 40, 41, 45 

Urbanus SLUd peregrintis *. 3(X 

Ordinary and extraordinary jurisdiction of, 

30. 31, 36, 37, 38, 45 

Eulogized by Pomeroy, 46 

PREPONDERANCE OP EVIDENCE, rule stated con- 
cerning, 128 

PROBABILITIES, theory of, applied to the correctness of 

verdicts, 210-211 

*'PROBI ET LEGALES HOMINES," 97, 106- 

PROCEEDING IN JURE and IN JUDICIO, among the 

Greeks, 24 

Among the Romans, 30, 31, 33-36 

Distinction abolished, 37,45 

PRUSSIA, jury in, 159, 160 


Q. 

QUALIFICATIONS of Jurors in New York and the states 

generally, 181-184 

In the Federal courts, 225 

QUESTIONES PERPETUAE, 41, 42 

QUOTIENT VERDICT, 117, 234 
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R. , 

RACHINBURGEN, 50 

REASONABLE DOUBT, rule of , stated, 128 

Where insanity is pleaded, 133 

RECOGNITIO, 102 

RECOGNITION. See Recognitors. 

RECOGNITORS, 7, 8, 97, 98 

• Supersede compurgators, 99 

Originally the jurors in an assise to try the title to lands, 102, 108 

At first selected by four wjfZiY««, 104, 138 

, Utilized as a machinery of assessmen t, 110, 138 

Were obviously witnesses, 140 

RECOMMENDATION op Mehcy with verdict, effect of, 233, 234 

RECUPERATORES, 31, 32, 33 

REEVE, 94, 134, 137 

REFEREES, their character and functions, 238, 239 

REIGNERUS or REDNER (liing), revives alleged jury 

among Scandinavians, 71 

RICHARD L, 140, 173 

ROLLO 94 

ROMAN LAW and Institutions prevalent in Britain, 53, 55 

As "the law of the land," 56-57 

Original prejudice in England against, 56, 57 

Its revival in the form of admiralty and equity juris- 
prudence, CO, 61, 107 

Its descent from the Twelve Tables questioned, 61 

The sub-structure of the civil law of all nations, 61 

At one time prevalent in New York, 181 

ROMAN RULE in Britain, 51-57 

Its present traces and effects,.... 57, 68 

ROTULI Curiae Regis, 10 

NOBMANNIAB, 8 

RUDHARTonthe jury, 161 

RUSSIA, jurors in, Ife 
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s. 

SALADIN TITHE, Ordinance of, 109, 110 

8CABINI, 50,61 

Judges of law and of fact, 52 

Later equivalent to Thanes, 135 

See also Schgeffbn. 

SCANDINAVIAN Institutions, 2, 7, 71, 72, 168 

Origin of jury ascribed to, 7, 71 

Gained no foothold in England, 71-78 

8CH0EPFEN, 50 

In modern German jurisprudence, 160 

A species of, still existent in New Jersey, 160, 161 

SCHOLASTIC Mastbbs, 87, 88 

SCIRGEMOT, 65. 66 

SCOTLAND, civil and criminal jury in, 155, 156, 234 

SECT A, mode of trial by, among the Anglo-Saxons, 74 

A "trial by witnesses," 76 

Must not be confounded with Sectatores, 76 

Survives as a term in pleading, 76 

SECTATORES, 71 

^ An element in Anglo-Saxon jurisprudence, 74 

Their functions judicial, 75 

Equivalent to Pares Curise,.-., 75 

Were judges not "learned in the law," 80 

Distinguished from compurgators and j urors, 84 

Continued after Norman conquest, 100 

SEIGNEUR, the presiding officer of a body of Sectatores, .. 167 

Akin to Scandinavian law-man, -. 168 

SEISIN (livery of), anciently attested and subsequently tried 

by the neighbors, -•- 105 

SENTENTIA, 30. 36, 44 

SEVEN BISHOPS, trial of the, 150 

SHAFTESBURY, case of the Earl of, 176 

SHERIFF, origin of, 66 


268 INDEX. 

SHERIFF— continued. 

Distinguished from bailiff 6d 

At a later period apparently synonymous 141 

Convener of inquests, 94 

Empowered to choose elisors of grand Jury, 141 

And later the grand jury itself, 148 

SHERIFF'S JURY, ite nature, kinds and various functions, 133 
SHERIFFS, INQUEST OF, a statute concerning grand jury, 189 

SHIRE-MOOTS, !.„. 141 

SIEYfiS declares the jury a guaranty of liberty, 168 

"SILURIAN SWAINS," 65 

SOCRATES criticizes dikasts,.... 25 

Condemned by dikasts, 36 

SOLON, dikasteries founded by 16, 23 

SOMERS (Lord), quoted, 98 

SOPHISTS, cause of popular prejudice against, 17, 25 

SOUTH AMERICA, jury in countries of, 158 

SPARTA, no dikaste in, 18 

Aged judges preferred, 28 

SPECIAL JURY, composition, antiquity and historical im- 
portance of, 218 

SPECIAL VERDICT, defined, 128 

Introduction and prevalence of 201 

"STANDING MUTE," 146, 148 

During reign of George IIT. deemed equivalent to con- 
viction or confession, 147 

STAR CHAMBER, 150 

STATE TRIALS, peculiar practices formerly prevalent at, 

in England, 116, 149, 150 

STATHAM, 87 

STATUTE of Anne, abolished requirement that jurors must 

come from vicinage, 125 

Of Edward III, 148 

* Of Elizabeth, limited attaints, 115 
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STATUTE— continued. 

Established compulsory process against witnesses, 124 

Of George II., 126.218 

Of George III., 147, 219 

Of George IV. abolished attaints, 116 

Required jurors to come from the body of the county,.. 126 
Prescribed entry of plea of not guilty where prisoner 

stands mute, ---- 148 

Limited jury demedieiaU lingucBt 219 

Of Henry VI., regulated attaints, 115 

Of Henry VIII. , provided for talesmen, 180 

Of Victoria, abolished jury de medietate UngucB^ 219 

See also Assise, Constitutions. 
Of Frauds. See Frauds. 
Of Westminster. See Wbstminstbb. 
Of York. See York. 

STATUTORY and constitutional provisions in New York, 
bearing on trial by jury. See New York. 

STEPHEN (King), forbids study of Civil Law in England, 56, 107 

STORY (Judge), on the Norman epoch, 87, 88 

On the Civil law, 88 

SULLA legislates concerning Judices, 42 

SWEDEN, nambda in ancient, 67, 68 

Revived by King Redner, 67 

Jury in, 157 

SWEYN, king of England, 70 

His family extinct, 78 

SWITZERLAND, jury in, 168 

T. 

TACITUS, germ of jury claimed to be found in a passage of, 48 

The passage analyzed by Waitz, 99 

His "Agricola" cited, 55 

His "Qermania" referred to, 67 

TALESMAN, origin and meaning of, 180 
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THANES acted as grand Jurors among the Saxons, 184 

THEORIES concerning origin of jury,.. 6, 7, 16, 48, 65, 67. 68. 71 
THEORY OP PROBABILITIES applied to the correctness 

of verdicts, 210, 211 

THEON or Serf, 84 

THESMOTHETES, 17 

THING or Scandinavian popular assembly, 71 

THIRL WALL (Bishop) quoted, 19 

THIRTEEN, jury composed of, held unconstitutional, 155 

THROCKMORTON (Sir Nicholas), case of, 116, 149, 150 

TITHING and Tithingman, 60 

TRIAL, forms of, in Anglo-Norman period, 99 

BY BATTLE or Duel. See Dubl. 
New. See Nbw Tbials. 

BY JURY, essence of, 15, 1ft 

Exceptions to the right of, 131, 132, 152,201, 287 

See also Equity. 

Exemptions from, 167, 188 

See also Waivbb. 

Objections to, 17S 

Benefits of, 173,174 

Four defects incident to, 180 

Considered, 180-198 

Said to be "itself on trial," 185 

Its abolition discussed, 200-220 

Reform therein suggested, 202. 203 

Eulogy of " our dual system," 221, 222 

Brougham's encomium on. 228, 224 

Constitutionally guaranteed in the United States, 225-232 

Not claimable as a common law right in numerous in- 
stances, 230,281 

See Equity. 

BY ORDEAL. See Ordeal. 

Per Sectam. See Secta. 

By the Vicinage, 105 

BY WITNESSES. See Secta, Witnesses. 
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TRIBUNI AERARII, : 4S 

"TRUE VERDICT "a pleonasm, 119 

TWELVE, a favorite juridical number, 98 

Except in Normandy, 96, 98 

Still essential at criminal trials, 155 

TWELVE TABLES (The), in Roman law, 34, 38 

The descent therefrom of Roman jurisprudence ques- 
tioned, 1 61 

'* TWICE IN JEOPARDY." See Jeopardy. 


U. 

ULNOTHUS and his thousand witnesses, 83, 86 

UNANIMITY OP THE JURY, origin of, 188. 197 

Generally condemned as an unreasonable requirement,.. 

130, 181, 188-197 

Has one advantage, 188 

And is still not without defenders, 199, 208 

, Fosters disagreement and mistrials, 181, 217 

Formerly consummated by confinement, derivation of 

sustenance, and coercion, 189-191, 198 

Inconsistent with the theory of probabilities, 191 

But mathematically defensible, 210, 211 

Conflicting attitude of lawyers concerning, 193, 194 

Results apt to flow from dispensing with the require- 
ment, - - 195 

Abolished in certain of the United States, 228, 229 

UNITED STATES, jury in the, 128 

Constitutional guarantees of trial by jury in. 225-232 

Constitution omits mention of civil jury, 129, 130 

Amended accordingly, 130, 131 

Provides for trial by jury in criminal cases, 151, 162 

Affects Federal courts only, 225 

Qualifications of jurors in these courts, 225 

URI, popular assembly of, 47 
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URTHEILER, 60 

CTTOPIA, no lawyers in, 15 


VACARIU8 flrflt teaches CivU Law in England, 56, 61 

TAUQHAN (Chief Justice), vindicates character of jury as 

judges of fact, 117 

See also Bushbll's Gasb. 

"VENERABLE SAGES OF THE LAW," 87 

VENUE, origin of the term, 124 

TURDICT formerly represented the united tesUnumy of the 

jurors only 76. 77, 164, 106, 112, 119-122 

See also Witnessbb. 

Anciently reviewable by attaint alone, 118 

Later by fine and imprisonment, 116, 142, 146, 160 

PiDally by new trial 117-119 

Reversible for misbehavior or irregularities of jurors or 

for mistakes of counsel, 117, 127, 190, 238, 284 

Pleonastic use of the term, 119 

Various kinds of, 126,127 

Grounds f or-vacatiug or reversing, 127, 286 

Principles established for estimating evidence and pred- 
icating verdicts thereon, reforms suggested concern- 

iDg, 202-208 

Procedure of New Tork affecting, 208 

The law of probabilities applied to the correctness of. 210, 211 
Effect of recommendation of mercy, accompanying,. 288, 284 
General. See Gbnbbal Verdict. 
Of Not Proven. See Not Pboven. 
Quotient. See Quotient Verdict. 
Special. See Special Verdict. 

VEREDICTTJM Patriae, 142 

ViCINBTI, 189 

VICE-COMES. See Sheriff. 

^VICINAGE, trial by and verdict of, 106 

See also Venue. 


INDEX. 273 

VILLENAGE, question of, one of earliest decided by jury». 102 

VORATH, ancient accusatory body 78, 136, 139 

VORTIQERN, 58 


W. 

WACKER. See Vacariub. 

WAGER OF LAW, equivalent to compurgation, 78 

See COMPUGATORS. 

WAIVER of trial by jury, generally permissible in civil 

cases only, 132, 154, 155 

Prevails in twenty-one of the United States and one terri- 
tory in civil cases, in three states in civil and criminal 

cases less than felony, in one territory in all cases, 229 

WALES AND Cornwall, last resort of the Britons, 59 

Jury in, 156 

WAPENTAKE, 134 

WELSHMEN, oaths of, anciently held in low estimation, ... 84 

WERGILD, a graduated compensation for loss of life, 83 

Retained by the Conqueror, 90 

WESTMINSTER, Statute of , 104, 121, 146 

WIHTRED, laws of, extant, _ 60 

WILLIAM Rupus, laws of, 73 

Thb Conqueror, transplants trial by battle to England, 77 

His accession, 87 

Meaning of ' * Conqueror, " 89 

ThbLion, _ 173 

WITENAGEMOT, A._ 61, 68 

Prototype of House of Lords, not Commons, 61, 66 

Ratifies Canute's title to the crown, 72 

WITNESSES, distinction between competency and credi- 
bility of . 5 

Dikasts might be, 26 

Two classes of, in Anglo- Saxon jurisprudence, 70 

18 
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WITNESSES— continued. 

Oflacial or sworn, 70, 74 

•• Trial" by,-.76, 77, 104, 105, 112, 114, 119-122, 124, 125, 165 

Anciently counted, not weighed, 83 

Except when their oaths were of different legal value, .83, 84 

Complaint-witnesses, 76, 92 

Acted conjointly with jury for a time, 123, 126 

Final separation of witnesses and jurors, 123, 124 

Compulsory process against, established under Elizabeth, 124 
Challenged jurors first testified as witnesses before the 
jury. 142,143 

WOMEN, excluded from jury service, 100' 

Jury of, - 100 

WRIT of Mort d' Ancestor, 104 

Of Novel Disseisin 104 

Of Venire, 117 

de Ventre Inspiciendo _-_ _ 100 

WRITS, in eonsimili cam, _ _ 104 

Original. -.-. 104 

Royal,- -- 104 

WURTEMBERG, jury in, 159 

WYOMING, constitution of, permits abolition of grand jury, 228 

Y. 

YEARBOOKS, 10, 12, 87, 148 

YORK, Duke of, his Code for New York contained peculiar 

provisions concerning jury, 132 

Statute of, 123 
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